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CURRENT TOPICS. 


The decision of the Supreme Court of the 
United States, in causes known asthe Ar- 
lington Cases, (which were suits by the heirs 
of General Robt. E. Lee, of the Southern 
Confederacy, to recover certain lands of his 
estate from the officials of the Federal Gov- 
ernment, which had purchased the property 
ata tax sale, and are entitled respectively 
United States v. Lee, and Kavfman v. Lee,) 
would, if reported in full in the JourNnaL, ac- 
cupy nearly if not all, of a whole number. 
Although the subject-matter is of grave 
importance, involving the constitutional prin- 
ciples underlying the relations of the sover- 
eign to the subject, we do not believe that 
the practical interest of our readers will be 
served by the sacrifice of the space necessary 
to print these opinions in full, and shall there- 
fore content ourselves with the following syl- 
labus, which we are given to understand is from 
the court,and may be relied upon as accurate: 


1. The doctrine that the United States can not be 
sued as a party defendant in any court whatever, ex- 
cept where Congress has provided for such suit, ex- 
amined and reaffirmed, and the nature of this ex- 
emption considered. 

2. This exemption is, however, limited to suits 
against the United States directly and by name, and 
can not be successfully pleaded in favor of officers and 
agents of the United States when sued by private 
persons for property in their possession as such offi- 
cers and agents. 

8. In such cases a court of competent jurisdiction 
over the parties before it may be inquired into the 
Jawfulness of the possession of the United States, as 
held by such officers or agents, and give judgment ac- 
cording to the result of that inquiry. 

4. The difference in the essential features of a mon- 
archia) and republican form of government renders 
the decisions of the English courts on this subject of 
but Jittle value as precedents, while an examination 
of numerous decisions of this court, from its organi- 
zation under the Constitution to the present day, es- 
tablishes the foregoing proposition. 

5. The constitutional provision that no person shall 
be deprived of life, liberty or property without due 
process of law, nor private property taken for public 
use without jast compensation, are intended as limit- 
ations upon the power of the government in its deal- 
ings with the citizen, and relate to that class of rights 
whose protection is peculiarly within the province of 
the judicial branch of the government. 

6. In regard to the life and liberty of the citizen,the 
courts have so often exercised the power by writ of 
habeas corpus that there remains no question about 
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their right to doso. The cases here examined show 
that they are equally bound to give remedy for unlaw- 
ful invasion of rights of property by officers of any 
branch of the government. 

7. The evils which it is suggested may arise from 
interference of State or other courts with the exercise 
of powers essential to government are illusory, and 
are insignificant in comparison with the proposition 
that no relief can be granted when itis asserted that 
the United States has authorized the wrong. 

8. Such suits,if commenced elsewhere are by exist- 
ing laws always removable into a court of the United 
States, in which injustice to the government will 
neither be presumed nor permitted. 

9. On the trial of the present case before the jury 
the title relied on by defendants was a certificate of 
sale of land to the United States by the commissioners 
under the act of Congress for the collection of direct 
taxes, and the certificate was impeached because of 
the refusal of the commissioners to permit the owner 
to pay the tax, with interest and.costs, before the day 
of sale, by an agent, or in any other way than by pay- 
ment in person. 

10. The cases of Bennett v. Hunter, 9 Wall. 324; 
Tracey v. Irwin, 18 Wall. 549. and Atwood v. Weems, 
99 U. S. 1838, re-examined, and the principle they 
established held to apply to a purchase by the United 
States as wellas by a private person, namely, that 
when the commissioners had established a uniform 
rule that they would receive such taxes from no one 
but the owner in person, it avoids such sale, and a 
tender is unnecessary, since it would be of no avail. 


The opinion of the court was delivered by 
Mr. Justice Mitter. Mr. Justice Gray filed 
a learned and exhaustive dissenting opinion, 
and with him concurred Mr. Chief Justice 
Waite, Mr. Justice BrapLey and Mr. Justice 
Woop. 


aS 


It is refreshing in these days of overcrowd- 
ed dockets and delayed litigation, to hear of 
a court that manages to keep up with its 
work. The Supreme Court of Kansas makes, 
for the year of 1882, a most excellent show- 
ing. ‘The number of cases filed was 327, and 
the number of opinions 302. Every case 
submitted to the court prior to January 1 was 
decided and the opinion filed, with the excep- 
tion of five which were held for further con- 
sideration. One cause for this commend- 
able dispatch of business lies in the fact 
that, two years ago, the legislature 
very wisely relieved the judges of the 
Supreme Court of much of their manual 
labor, by furnishing each of them with a 
competent stenographer. The satisfactory 
condition of causes in the Supreme Court 
could not have existed but for this provision, 
as it is very evident that the past year’s work 
of this court could not have been done with 
out this assistance. 
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EVIDENCE — RES GEST 2. 





III. 

Whenever it becomes necessary to deter- 
mine with what motive, or intent, an act was 
performed, then whatever is said at the time 
from which that motive or intent can be de- 
duced, is part of the res geste, reference be- 
ing had to such rules, hereinbefore set forth 
as are applicable.1 Thus, declarations made 
by a wife just as she was about to leave her 
husband, showing his cruel treatment of her, 
are admissible as evidencing the motives 
which induced her to desert him and to rebut 
the claim that defendant enticed her away,? 
citing Aveson v. Lord Kennaird,? and Thomp- 
son, et ux v. Freeman.* The former well: 
known case was an action brought by the hus- 
band to recover on a policy of insurance on 
his wife’s life; here her declarations as to her 
state of health, made at the time of effecting 
the policy, were admitted in evidence.® In 
the latter cause, the declarations of a wife 
made at the time of receiving an injury from 


1 Curtis v. Moore, 20 Md. 98; McDowell v. Gold- 
smith, 6 Id. 329. y 

2 Gilchrist v. Bale, 8 Watts, 365; 8s. C., 34 Am. Dec. 
469, and note 474; Snover v. Blair, 25 N. J. L. (1 
Dutch.) 94. 

36 East., 188. 

4 Skin., 402. 

&5See Asbury Ins. Co. v. Warren, 66 Me. 523; opinion 
by Danforth, J., where Stobart v. Dryden, 1 Mees. & 
W. 615, which overruled Aveson y. Kinnaird; the 
cause of White v. Howland, 12 Me. (3 Fair.) 157, and 
a number of other cases, both for and against the 
principal sustained therein, are ably and critically 
eompared. See also Runyan vy. Price, 15 Ohio St. 1; 
Fraternal, etc. Ins. Co. v. Applegate, 7 Ohio St. 293, 
which was a cause where an insurance policy was ta- 
ken out by deceased in his lifetime for the benefit of 
his wife; held, that his declarations regarding the 
state of his health made subsequent to his applica- 
tion, and while negotiations were being made forthe 
surrender of the policy, were incompetent on the 
question of the falsity of the representations made in 
the application. So also May on Insurance, p. 228, 
note 3, refers to ‘*Stobart v. Dryden, 1 Mees. & W. 
615, from which it is to be inferred that Aveson vy. 
Kinnaird is not an authority save upon its exact facts. 
In fact this case and the case of Kelsey v. Universal 
Life Ins. Co., 85 Conn. 225, seem to have carried the 
principal upon which they proceed—a quasi right of 
cross-examination and the doctrine that the declara- 
tions are part of an act, and so part of the res geste 
to an extreme, if not to an untenable, limit.’’ Again, 
in Wasbington Life Ins. Co. v. Harvey, 10 Kan. 525, 
the last named cases are both distinguished. Here 
the declarations of a wife whose life plaintiff had 
caused to be insured for his benefit, uttered a few 
days after the policy was made, to the effect that she 
expected to die of consumption, were held inadmissi- 
ble. See further on the principal case, Marshall vy. 
Chicago etr+ & Ul. 475. and note 75 





her husband, were admitted. So it has been 
recently determined that, on the trial of a 
prisoner for an alleged abduction of the chil- 
dren of one McK—, that the statements of 
the mother, made a short time after leaving 
her husband’s house and while on the road 
therefrom, were competent in bezalf of the 
accused as part of the res geste.© In Eding- 
ton v. Mutual Life Ins. Co.,’ the question 
arose as to whether the acts and declarations 
of one assured for the benefit of another, 
made prior to effecting the insurance, ware 
competent, and it was there held that they 
were not. In close analogy with the law as 
laid down in this cause, is the rule given in 
an Ohio case, brought to recover ypon a life- 
insurance policy in favor of the wife of the 
deceased. The court rejected a letter and 
memoranda written at the respective dates 
January | and July 12, 1871, which were of- 
fered to show knowledge on the part of de- 
ceased, inconsistent with his statements and 
representations made in his application, upon 
which defendants relied, dated July 28, 
1871,° and evidence of the declarations of 
the assured, made after obtaining the policy 
in suit, that he had been a sufferer from 
headaches for a long time prior to effecting 
the insurance, and was accustomed to relieve 
himself by taking laudanum in large doses, 
were held incompetent. If, however, the 
declarations are not made ‘‘too long before 
the application and examination, and when a 
part of the res geste of some act or fact ex- 


hibiting a condition of health which they, 


legitimately tend to explain,’’ they are com- 
petent on the question of knowledge in the 
assured, of his physical condition. ?° 


6 Robinson v. State, 57 Md. (Stock.) 14, relying on 
Aveson v. Kinnaird, Gilchrist v. Bale, Thompson v. 
Trevannon (given supra), and several others. 

767 N. Y. 185; 8. C.,5 Bigelow’s L. & Ac. Ins. Rep., 
369, reversing 5 Hun, 1, citing Rawle v. American 
Mut. Life Ins. Co., 36 Barb. 357; 8. C., 27 N. Y. (18 
Smith) 282; 5s. C.,1 Big. L. & Ac. Ins. Rep., 549; 
Swift v. Massachusetts Mut. Life Ins. Co.,2 N. Y. Su- 
preme Court; s. c., 4 Big. L. & Ac. Ins. Rep., 300; 
Bliss on Life Ine., sec. 362. 

8 Union, etc. Ins. Co. v. Cheever, 36 Ohio St. 201. 

9 Mulliner v. Guardian Mut. Life Ins. Co., 1. Y. 
Superior Ct. 448; 8. C., 4 Big. Life & A. Ins. Rep.. 
267. These last cases.seem to be somewhat at variance 
with Kelsey v. Universal Life Ins. Co., 85 Conn, 295, 
which is criticised as *‘maintamable upon no prinel- 
ple,’’ and de the cause of Aveson v. Kinnaird, upon 
which this last case relies, see opinion by the court 
in Mulliner v. Guardian Mut. Life Ins. Co. 

10 Swift » Massacbisetts Mut Life Ins. Ce 
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Intent ‘s an important factor in the ques- 
tion of revocation, hence the declarations of 
the testator accompanying the act are com- 
petent; as where the will was not found, the 
declaration of the testator made at the time 
of the destruction of a paper, that it was his 
will, is admissible.14_ May v. Bradlee ?* is in 
point. Here it appeared in evidence that the 
testator of a will alleged to have been re- 
voked, was under the care of a guardian a 
number of years prior to his death, and at 
the time of making the will in suit; that the 
appellants had presented a petition in the 
probate court asking for the removal of the 
guardian; that it was during the trial of this 
petition, and in open court, that the testator 
was claimed to have made the revocation. It 
was attempted to be shown by the appellants 
‘that the whole purpose of the proceedings 
was to cause the testator to revoke the will, 
and the decision of the court was, that ‘‘as 
bearing on the intention and influence under 
which it was done, the appellants were enti- 
tled to show all the surrounding circumstanc- 
es, and particularly the nature of the trial 
then going on, and the issues presented by 
the pleadings;’’ and in Shailer v. Bump- 
stead,!* cited in the above cause, it was held, 
on a question whether a will was obtained by 
fraud or undue influence, that the subsequent 
acts and declarations of a testatrix, when 
they tend to establish or indicate the mental 
facts alleged, are proper evidence of such 
fact, provided a proper foundation exists by 
virtue of evidence showing her previous men- 
tal condition, and such condition is indicated 
by such declaration to have had a continued 
and permanent existence up to the time of 
the execution of the will, and such subse- 


Y. 186; s. c.,5 Big. L. & A. Ins. Rep. 892. Here de- 
clarations of the cause, character and degree of cer- 
tain physical infirmities of the insured made at the 
time of the appearance thereof, was admitted to show 
his knowledge concerning the same, and the same was 
declared relevant against another than himself who 
sustained certain legal relations to him. Mobile Life 
Ins. Co. v. Morris, 3 Lea, 101; s. C., 31 Am. Rep. 631; 
Granger’s Life Ins. Co. v. Brown, 57 Miss. 308; s. ¢., 
34 Am. Rep., 446, note 448. 

ll Kighmy v. People, 79 N. N. Y. 546, and cases cited 
by N.C. Moak, of counsel. Declarations of a testa- 
trix that she “had destroyed her will,’’ made after 
the date thereof were held competent in Lawyer v. 
Smith, 8 Mich. (4 Cooley) 411. But see Waterman vy. 
Whitney, 11 N. Y. 157; Redfield on Wills (ed. 1864), 
541, et seg. and notes. 

12 127 Mass. 414. 

13 99 Mass,, 112. 








quent declarations are but the complement of 
the prior proven facts, and occurred very 
near the time of the execution of the will.!* 

Although verbal declarations made subse- 
quent to the transaction are in themselves 
inadmissible on the question of intent, in as- 
certaining whether or nota gift was an ad- 
vancement, yet, if such declarations or acts 
are clearly connected by direct reference, or 
otherwise, with the original acts or facts which 
surround or grow out of, or give rise to the 
principal fact, they are competent.© On 
the question of domicile, declarations made 
by a person at the time of and in connection 
with the act of changing his residence, are 
admissible to show his intent, and this is true 
of acts done./® The evidence is not restrict- 
ed, however, to contemporaneous acts; it is 
enough, as in other causes, that they are con- 
current, 27 

A brief consideration of a few more causes 
under this head will suffice. It having been 
shown on the trial of defendant for the mali- 
cious burning of a building, that the same 
was held by his sons subject to a mortgage, 
he having been the immediate grantor and a 


14 See further Reynolds v. Adams, 90 Il. 134; s. C., 
82 Am. Rep. 15, and note 22. Classifying the rules as 
to the admissivility of such -declarations: Sugden v. 
St. Leonards, 17 Eng, Rep. (Moak’s notes) 453, note 
458; Beaubien v, Cicotte, 12 Mich. 459, where 
Campbell, J., says: ‘It appears here that the instruc- 
tions for executing the will, contemplated that the 
physician should be sent for. The res geste neces- 
sarily embrace this as one of the steps actually taken. 
What message was sent or received and acted upon is, 
therefore, admissible as a circumstance which may 
have weight or not, as made significant or not by other 
proofs.’’ Examine note to Jackson y. Kniflin, 3 Am. 
Dec. 395, as to the competency of such declarations to 
show fraud, duress, mistake, imposition, insanity, or 
undue influence. 

15 Merkel’s Appeal, 89 Pa. St. 240. Evidence of a 
conversation had with the testator in his lifetime, but 
made subsequent to certain conveyances of land to his 
two sons, were held incompetent to show that such 
grants were intended as advancements to them. Har- 
ness v. Harness, 49 Ind. 384; Birdsell v. Joharson, 24 
Grant, 202. Butsee Hamlin v. Nesbit, 37 Ind. 284; 
Woolery v. Woolery, 29 Id. 249, where evidence of 
prior and subsequent declarations were held admissi- 
ble to show that there was no intention on the part of 
the testator to make an advancement. Abbott’s Tria 
Ey. 154, and notes. 

16 Drevon v. Drevon, 34 L. J. Ch. 129; Gorham y. 
Canton, 5 Green. 266; s. 0., 17 Am. Dec. 231; Monson 
v. Palmer, 8 Allen, 552; Cole v. Cheshire, 1 Gray, 441; 
Ennis vy. Smith, 14 How. 400. . 

VW Hulett v. Hulett, 37 Vt. 581; Shelton v. Tiffin, 6 
How. 186; Thorndike v. Boston, 1 Mete. 242; but see 
Wright v. Boston, 126 Mass. 161; Weld v. Boston, 

126 Mass. 166. 
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mortgagor thereof, evidence of a conversa- 
tion had with an insurance broker about a 
month prior to the burning, in regard to his 
effecting with his sons, additional insurance 
thereon, was held competent on the question 
of motive.4* -Soinan action of breach of 
promise of marriage, a witness was allowed 
to testify that she was present at the time of 
the destruction of certain letters of defend- 
ant’s, and that she advised the same; to ex- 
plain the motive which prompted such act 
and to repel the inference of fraud.!9 So the 
declarations of a person made while searching 
for stolen property, are competent to show 
intent.2° Again, statements repeated by a 
third party to the defendant as emanating 
from the plaintiff, which occasioned and im- 
mediately preceded the utterance of certain 
alleged slanderous words by defendant, are 
competent to show with what intent the same 
were spoken, and as illustrating their charac- 
ter.2_ On the question of fraudulent intent, 
claimed to have existed in the transfer of cer- 
tain lands from husband to wife, declarations 
made after the execution but before the de- 
livery of the deeds, by a third party who had 
only an instantaneous seizin for the purpose 
of transfer, without consideration and no 
actual possession, and wao was an innocent 
party, so far as the evidence showed, to such 
fraudulent intent, are incompetent. 22 

In cases of homicide, declarations of the 
prisoner on a trial for murder, made antece- 
dent to the commission of the act charged, 
are competent when a part of the res geste, or 
tend to show the intent causing the perpetra- 
tion of the act.28 So where there are several 
continuous acts, it is a question in many 
cases whether these several acts should be 
viewed as an entire transaction, and thus con- 
stitute a part of the res gestw, or whether they 
are separable, as in a capital case, where the 
question, whether a sufficient interval has 
elapsed between the beginning and end of a 
transaction to allow the passions time to cool 
and thus change the character of txe act by 


18 Commonwealth v. Bradford, 126 Mass. 43. 

19 Tobin v. Shaw, 45 Me. 331. 

20 State v. Daley, 53 Vt. 442. 

2t Walker v. Flynn, 130 Mass. 151. 
libel inadmissible, when: 
Press, 46 Mich. 341. 

22 Stockwell v. Blamey, 129 Mass. 312. 

28 State v. Ridgley, 2 Har. & McHenry, 120; s.c., 1 
Am. Dec. 378 and note. 


In questions of 
Atkinson y. Detroit Free 





showing, guo animo, it was done.** <A con- 
versation alleged to have taken place between 
the deceased and the accused, in connection 
with and at a short time prior to the consum- 


24 Hurd v. People, 25 Mich. 405; s. c., Horrigan & 
Thompson’s Cas. on Self Def., 840. In accordance 
with the law herein stated: ‘‘The prosecution can 
never, in a criminal case, properly claim a conviction 
upon evidence which expressly or by implication 
shows but a part of the res geste or whole transac- 
tion, if it appear that evidence of the rest,of the 
transaction is attainable. * * * * It is the res 
geste, or whole transaction, the burden of proving 
which rests upon the prosecution. * * * * The 
only legitimate object of the prosecution ‘is to show 
the whole transaction as it was, whether its tendency 
be to establish guilt or innocence.’’’ This case is 
sustained in Thomas v. People, 39 Mich. 309. In’ 
Means vy. State, 10 Tex. Ct. App. 16; Ss. C., 388 Am. Rep. 
640, the declarations of the deceased made immedi- 
ately prior to his killing, by the prisoner, that the 
prisoner—naming him—was “outside fixing to shoot’’ 
him, were held competent as part of the res geste 
(but see ante note 23). Cox v. State, 64 Ga. 374; s. 
c., 37 Am. Rep. 76, and note 83. The rule of res ges- 
te in capital cases, given in State v. Belcher, 13 S.C. 
459, where the reporter refers to ‘‘reyiew of Beding- 
field’s Case (14 Cox Urim. Cas. 341), in the Am. Law 
Review for Dec., 1880, and Jan. and Feb., 1881.”? See 
Russell v. State, 11 Tex. Ct. App., Crim. Cas. 288. In 
People v. Carlton, 57 Cal. 83, the defendant had ap- 
pealed from a judgment of conviction for manslaugh- 
ter. The prisoner’s claim on the trial was that the 
erime was committed in self-defense. Evidence had 
been given of the publication by defendant of an art- 
icle abusing the deceased, and for the purpose of 
overthrowing this defense, witness was permitted to 
testify to certain declarations made by deceased (her 
husband) a short time prior to the commission of the 
crime; held error. ‘*From it injury might readily 
have resulted to the defendant, for it might have 
been, and provably was, argued therefrom that de- 
ceased intended to resort to the courts rather than to 
force,for redress, and therefore did not commence the 
rencounter in which he lost his life;’’ distinguishing 
People v. Arnold, 15 Cal. 476. In Commonwealth v. 
Sturdevant, 117 Mass. 122, the prisoner was on trial 
for the murder of A, but there were indictments 
against him for the murder of B and C, for which he 
had not been arraigned. The prosecution claimed 
that all three murders were effected by the same per- 
son and at the same time, and the testimony of a phy- 
sician who had made the autopsy of ali the bodies, 
was admitted in evidence as to the autopsy of B; such 
testimony pointing to the favt that the death of A and 
C were caused by a like instrument. King v. Ed- 
wards, 12 Cox Crim. Cas. 230; s. c., 4 Eng. Rep. 618, 
note 519; Wilson v. State, 33 Aik. 557; 8s. C., 34 Am. 
Rep. 52; Reg. v. Wainwright, 18 Cox Crim. Cas. 171; 
8S. C., 14 Eng. Rep. (Moak’s Notes) 623; Stagner v. 
State (Tex. Ct. App.) 2 Crim. Law Mag. 67. The ad- 
missibility of declarations and acts under this head is 
fully presented in Horrigan & Thompson’s Cases of 
Self Defense, and 21 Alb. L. J. 484 and 504; 22 
Id. 4. In Texas, ‘when a murder by violence and 
upon express malice aforethought is charged, then 
the proseeution may show as part of the res geste, that 
it was also done (if such were the fact) in the perpe- 
tration or in the attempt at the perpetration of either 
arson, rape, robbery or burglary.’’ Roach y. State, 
8 Tex. Ot. App., Crim. Cas. 478, cited with approval 


* im Reyes y. State, 10 Id. 1. 
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mation of the criminal act as charged, and as 
showing the intent of the prisoner, was put 
in evidence by the prosecution. The accused 
having been made a witness in her own be- 
half, it was declared that her version of the 
conversation was competent, being a part of 
acts in themselves competent evidence and as 
showing the motive causing the same.*° Dy- 
ing declarations exonerating the prisoner, 
when so remote as not to be considered part 
of the ves geste, are incompetent. 76 

The mere declarations of an assignor, when 
no part of the res geste, are inadmissible to 
prejudice his assignee’s title, whether the 
same are made prior or subsequent to the as- 
signment.27 Though in case of vendors, the 
declarations are admissible to show fraudu- 
lent transfer when made prior to parting with 
title, and are part of the res geste;?> but 
declarations are incompetent when made sub- 
sequently to the time of sale. 79 

Bridgeport, Conn. JoserH A. JOYCE. 


25 Mack vy. State, 48 Wis. 27h 

26 Moeck v. People, 100 Ill. 242; Merrill v. State, 58 
Miss. 65. As to dying declarations under the rule of res. 
geste, see State v. Draper, 65 Mo. 835; 8. c., 27 Am. 
Rep. 287; Binns v. State, 57 Ind. 46; s. c.. 26 Am. 
Rep. 48; Reg. v. Bedingfield, 14 Cox Crim. Cas, 341; 
S. C., 28 Eng. Rep. (Moak’s notes) 587, and note 594; 
Arch. Crim. Prac. & Plead. (Pom. notes, 8th ed.) 
428-435 and notes. In Williamis y. State, 10 Tex. Ct. 
App., Crim. Cas. 528, the response of the deceased 
made immediately after the infliction of the death 
wound, and while he was dying, in answer to the in- 
quiry by witness: ‘‘What is the matter with you?’’ 
saying, ‘*Jack Williams shot me,’ was held a part of 
the res geste, being clearly interwoven with the prin- 
cipal transaction. Warren y. State, 9 Tex. Ct. App. 
619; 8. C., 35 Am. Rep. 745; Field v. State, 57 Miss. 
474; s.c., 34 Am. Rep. 476, note 479; Wharton on 
Homicide, sec. 767. 

27 Truax v. Slater, 86 N. Y. 680; Coyne v. Weaver, 
84 .N. Y. 886; Peck v. Crouse, 46 Barb. 151; Kimball 
v. Huntington, 10 Wend. 675; 8s. C., 25 Am. Dee. 590; 
Newlin v. Lyon, 49 N. Y. 661. But see Miller v. 
Bingham, 29 Vt. 82. 

28 Fisher v. True, 38 Me. 534. 

29 Kennedy v. Divine, 77 Ind. 490; Burnham vy. 
Brennan, 74 N. Y. 597; Blakeslee v. Rossman, 44 Wis. 
5538; Ohio Coal Co. v. Davenport, 87 Ohio St. 194; 
Dodge v. Stanhope, 55 Md. 118; McCormicks y. Ful- 
ler, 56 Iowa, 43. 





THE COMPENSATION OF EXPERTS. 

The law relating to the compensation of 
experts is somewhat unsettled, and the cases 
are not numerous in which the subject has 
been considered. This very fact, however, 
lends additional interest to the subject, and 
the question is one of great importance. In 
some of the States the law expressly pro- 
vides that when a witness is summoned to tes- 
tify as an expert he shall be entitled to extra 
compensation. Such a provision may be 
found in the laws of Iowa, of North Carolina, 
and of Rhode Island. They are as follows: 

Towa.—Witnesses called to testify only to 
an opinion founded on special study or ex- 
perience in any branch of science, or to make 
scientific or professional examinations and 
state the result thereof, shall receive addi- 
tional compensation, to be fixed by the court, 
with reference to the value of the time em- 
ployed, and the degree of learning or skill 
required.” 1 

North Carolina.—‘*Experts when compel- 
led to attend and testify, shall be allowed 
such compensation and mileage as the court 
may in its discretion order.’’ 2 

Rhodé Island.—‘‘In addition to the fees 
above provided, witnesses summoned and tes- 
tifying as experts in behalf of the State be- 
fore any justice of the Supreme Court, trial 
justice, or coroner, may be allowed and paid 
such sum as such justice of the Supreme 
Court, trial justice, or coroner, may deem 
just and reasonable: Provided, that the al- 
lowance so made by any trial justice or cor- 
oner, shall be subject to the approval of a 
justice of the Supreme Court.’’ ® 

But, on the other hand, the State of Indi- 
ana has enacted the following provision: ‘*A 
witness who is an expert in any art, science, 
trade, profession or mystery, may be compel- 
led to appear and testify to an opinion as 
such expert, in relation to any matter, when- 
ever such opinion is material evidence, rele- 
vant to an issue on trial before a court or 
jury, without payment or tender of compen- 
sation other than the per diem and mileage 
allowed by law to witnesses, under the same 


1 Code of 1873, sec. 3814. 
40 Iowa, 646. 

2 Laws of 1871, ch. 139, sec. 13. See State v. Dollar, 
76 N. C. 626. 

3 Pub. Statutes (1882) p. 7338, sec. 15, 


See Snyder v. Iowa City, 
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rules and regulations by which he can be 
compelled to appear and testify to his knowl- 
edge of facts relevant to the same issue.’’ + 

In the absence of all statutory provision 
authorizing it, the compensation of experts, 
beyond the regular witness fees, is not a 
necessary disbursement, and can not be taxed 
as a part of the costs. It is considered as 
having been incurred for the party’s own ben- 
efit, and 1s no more a disbursement in the 
cause than the fees paid to an attorney.® 

The Effect of Making Extra Compensation. 
—lIt is undoubtedly the practice in all import- 
ant cases, for the parties calling experts, or 
professional witnesses, to pay them an addi- 
tional compensation. And it is not considered 
contrary to the policy of the law that these 
witnesses should be specially feed. For if 
special compensation was not made or per- 
mitted, the testimony of such witnesses could 
not be procured without great pecuniary loss, 
and perhaps could not be secured at all. 
While the question as to the amount paid, or 
agreed to be paid, in such cases, can not af- 
feet in the least the regularity of the trial, 
yet it is stated that it may, perhaps, properly 
affect the credit of the witness with the jury.® 

Experts Need not Make a Preliminary Ex- 
amination of Facts Unless Special Compensa- 
tion is Made.—An expert can not be compel- 
led to make any preliminary investigation of 
the facts involved in a case, in order to enable 
him to attend on the trial and give a profes- 
sional opinion. For instance, if the State 
desires the opinion of medical experts as to 
the cause of death, it can not compel them 
to make a post-mortem examination of the 
body of the deceased, for the purpose of 
qualifying him to express an opinion as to 
what was the cause of death.’ And it has 
been said that an expert can not be required 
to attend during the entire trial, for the pur- 
pose of attentively considering, and carefully 
listening to the testimony, in order that he 
may be qualified to express a deliberate opin- 
ion upon such testimony.* In all such cases 
special compensation should be made. 

4 Indiana Revised Statutes 1881, p. 94, sec. 504. 

5 Mack v. City of Buffalo, N. Y. Ct. App., Dec., 
1881, 18 Reporter, 251. And see Haynes v. Mosher, 
15 How. Pr. 216. 

. 6See People v. Montgomery, 13 Abb. Pr. (N.S.) 
207, 240. 


7See Summers v. State, 5 Tex. Ct. App. 874. 
8 See People v. Montgomery, 18 Abb. Pr. (N. 8.) 
20. 





Whether Special Compensation Must be 
Made to Experts Testifying as Such.— There 
can be no doubt that professional men are 
not entitled, in this country, to claim any ad- 
ditional compensation when testifying as or- 
dinary witnesses to facts which happened to 
fall under their observation.? But another 
question arises, when they are summoned to 
testify as to facts of science with which they 
have become familiar by means of special 
study and investigation, and to express opin- 
ions based upon the skill acquired from such 
research, as to conclusions which ought to be 
drawn from certain given facts. Whether 
they can be compelled to testify in such cases 
when 10 other compensation has been ten- 
dered than the usual fees of witnesses testi- 
fying to ordinary facts, is a point upon which 
the cases are notin harmony. In this coun- 
try the cases are so nearly balaneed, that the 
question must be regarded as still an open 
one. But in England it seems to be settled 
that additional compensation is required. 
The practical importance of the question re- 
quires that the subject be examined some- 
what at length. 

Opinions of Writers on Medical Jurispru- 
dence as to Additional Compensation.—And 
before examining the decisions of the courts, 
attention is called to the opinions of the writ- 
ers on Medical Jurisprudence. For while 
these opinions can not be regarded as author- 
itative, they are important, and entitled to 
the respectful consideration of the profession 
and the courts. In Ordonaux’s Jurispru- 
dence of Medicine,!° that learned and dis- 
tinguished writer says: ‘‘It is evident that 
the skill and professional experience of a man 
are so far his individual capital and property 
that he can not be compelled to bestow it 
gratuitously upon any party. Neither the 
public any more than a private person have a 
right to extort services from him, in the line 
of his profession, without adequate compen- 
sation. On the witness-stand, precisely asin 
his office, his opinion may be given or with- 
held at pleasure ; for a skilled witness can not 
be compelled to give an opinion, nor commit- 
ted for contempt if he refuse to do so. Who- 
ever calls for an opinion from him in chief, is 
under obligation to remunerate him, since he 


9Snyder v. Iowa City, 40 Iowa, 646. And see 
Buchman y. State, 59 Ind. 1. 
10 Sees. 114, 115. 
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has to that extent employed him profession- 
ally; and the expert, at the outset, may de- 
cline giving his opinion until the party calling 
him either pays, or agrees to pay him, for it. 
When, however, he has given his opinion, he 
has now, placed it among the res geste, and 
can not decline repeaung it or explaining it 
on cross-examination. Once uttered to the 
public ear of the court, it passes among the 
facts in evidence.”’ 

So in Beck’s Medical Jurisprudenee the 
eminent author, in considering this subject, 
comments as follows: ‘‘If the duties on which 
I have enlarged are important to the com- 
munity, in promoting the proper administra- 
tion of justice, ought not the individuals en- 
gaged in them to receive adequate compensa- 
tion? I advert to this, not only because it is 
justin principle, but because it would remove 
all imputation of volunteering in criminal 
cases. No one can refuse being a witness 
when legally summoned; every one, I pre- 
sume, may decline the dissection of a dead 
body, or the chemical examination of a sus- 
pected fluid; and yet there is not, I believe, 
an individual attending on any of our courts, 
who is not paid for his time and services, 
with the exception of such as are engaged in 
these investigations. * * * * It is quite 
time that the medical profession in this coun- 
try should rouse itself to a demand of its 
just rights.’’ 4 

‘American Cases Favoring Extra Compen- 
sation.—The earliest of the American cases 
upon this subject seems to have arisen in the 
District Court of the United States for the 
District of Massachusetts, in 1854. The 
question came up before Sprague, J., in the 
following manner. During a trial upon an 
indictment, a motion for a capias was made 
by the district attorney, for the purpose of 
bringing in a witness subpoenaed to act as an 
interpreter of some German witnesses, but 
who had refused or neglected to attend. In 
answer to this application, the court said: ‘‘A 
similar question has heretofore arisen, and I 
have declined to issue process to assist in such 
cases. When a person has knowledge of any 
fact pertinent to the issues to be tried, he 
may be compelled to attend as a witness. In 
this all stand upon an equal ground. But to 
compel a person to attend merely because he 





ll 2 Beck’s Medical Jurisprudence, 20, 921. 





is accomplished in a particular science, art or 
profession, would subject the same individual 
to be called upon in every cause in which any 
question in his department of knowledge is 
to be solved. Thus, the most eminent physi- 
cian might be compelled, merely for the or- 
dinary witness fees, to attend from the re- 
motest part of the district to give his opinion 
in every trial in which a medical question 
should arise. This is so unreasonable that 
nothing but necessity can justify it. The 
case of an interpreter is analogous to that of 
an expert. Itis not necessary to say what the 
court would do if it appeared that no other 
interpreter could be obtained by a reasonable 
effort. Such a case is not made as the found- 
ation of this motion. It is well known that 
there are in Boston many native Germans and 
others skilled in both the German and English 
languages, some of whom, it may be pre- 
sumed, might without difficulty te induced to 
attend for an adequate compensation.’’!? 

The question came before the Supreme 
Court of Indiaaa in 1877 in Buchman vy. 
State,/* the statute above noted not having 
been enacted, and that court held that while 
a physician or surgeon could be required to 
attend asa witness to facts without other 
compensation than that provided by law for 
other witnesses, yet he could not be required 
to testify as to his professional opinion with- 
out the compensation of a professional fee. 
In the opinion of the court, the professional 
knowledge of an attorney or physician is to 
be regarded in the light of property, and his 
professional services are no more at the mercy 
of the public, as to remuneration, then are 
the goods of the merchant, or the crops of 
the farmer, or the wares of the mechanic. 
‘*When a physician testifies as an expert, by 
giving his opinion, he is performing,’’ says 
the court, ‘‘a strictly professional service. 
To be sure he performs that service under the 
sanction of an oath. So «does the lawyer 
when he performs any service in a cause. 
The position of a medical witness, testifying 
as a medical expert, is much more like that of 
a lawyer than that of an ordinary witness, tes- 
tifying to facts. The purpose of his service 
is not to prove facts in the cause, but to aid 
the court or jury in arriving at a proper con- 


12 In the matter of Roelker, 1 Sprague, 276. 
13 59 Ind. 1. 
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clusion from facts otherwise proved.’’ The 
court then goes on to say that if physicians or 
surgeons can be compelled to render profes- 
sional services by giving their opinions on 
the trial of causes without compensation then 
an eminent physician or surgeon may be com- 
pelled to go to any part of the State at any 
and all times, to render such serviee, without 
other compensation than is afforded by the 
ordinary witness fees. And this the court 
does not think he can be compelled to do. 
This conclusion is based both upon general 
principles of law and the Constitution of the 
State, which provides that ‘‘no man’s partic- 
ular services shall be demanded without just 
compensation.”’ 

The latest case in which this subject has 
been considered seems to be the case of the 
United States v. Howe, recently décided in 
the United States District Court for the 
Western District of Arkansas.1* In this case, 
which was a prosecution for murder, a physi- 
cian summoned as an expert, being sworn, 
refused to testify unless first paid a reasona- 
ble compensation for giving the result of his 
skill and experience. The court declined to 
regard this refusal as a contempt of court. 
The distinction was sustained between a wit- 
ness called to depose to a matter of opinion 
depending on his skill in a particular profes- 
sion or trade, and a witness called to depose 
to facts which he saw. When he has facts 
within his knowledge, the public have a right 
to those facts; but che skill and professional 
experience of a man are so far his individual 
capital and property that he can not be com- 
pelled to bestow them gratuitously upon any 
party. That the public can not, any more 
than a private person, extort services from a 
person in the line of his profession vr trade 
without adequate compensation. 

American Cases Denying the Right to Ex- 
tra Compensution.—A different conclusion to 
that reached in the foregoing cases was arrived 
at in the Supreme Court of Alabama in 1875, 
in Ex parte Dement.?© The prisoner on trial 
was charged with murder, and the physician, 
after testifying that he had seen the deceased 
after he had received the wounds which the 
prosecution asserted had produced death; was 
asked to state the nature and character of the 


1412 Cent.L. J. 193. 
15 53 Ala. 389. 





wound received and its probable effect. This 
he declined to do, upon the ground that ‘the 
had not been remunerated for his profession- 
al opinion, nor had compensation for his pro- 
fessional opinion been promised or secured.”’ 
A fine was thereupon imposed upon him for 
contempt of court. A motion to have the 
fine set aside upon the ground that the court 
could not compel him to testify as a profes- 
sional expert, until compensation for his pro- 
fessional opinion had been first made or 
secured, having been overruled, the case was 
taken on appeal to the Supreme Court, which 
affirmed the ruling. In their decision, after 
an examination of the authorities, the court 
say: ‘‘It will be noticed that ithas not beea 
adjudged in any of the cases cited, that a 
physician or other person examined as an ex- 
pert is entitled to be paid for his testimony 
as for professional opinions. The reports 
contain nothing to this effect. The English 
cases only indicate, and it is implied by the 
decision of Judge Sprague (In the matter of 
Roelker!®), that persons summoned to testify 
as experts, ought to receive compensation for 
their loss of time. And itis to be inferred 
that the judges delivering some of the opin- 
ions thought the time of such a witness ought 
to be valued, in the language of the English 
statute, ‘according to his countenance and 
calling.’ But it is not intimated by any of 
them, that a physician, when testifying, is to 
be considered as exercising his skill and 
learning in the healing art, which is his high 
vocation; or that a counselor at law, in the 
same situation, is exerting his talents and ac- 
quirements in professionally investigating and 
upholding the rights of a client. If this were 
so, each one should be paid for his testimony 
as a witness, as he is paid by clients, or 
patients, according to the importance of the 
case and his own established reputation fur 
ability and skill. But in truth he is not real- 
ly employed or retained by any person. And | 
the evidence he is required to give should not 
be given with the intent to take the part of 
either contestant in the suit, but with a strict 
regard to the truth, in order to aid the court 
to pronounce a correct judgment.’’ 

In 1879, tne question came before the 
Court of Appeals in Texas, in Summer v. 
State.17 In this case, the defendant being 


16 Sprague’s Decisions, 276. 
175 Texas Court of App. 374. 
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on trial for murder, the State called a medic- 
al practitioner, one Dr, Spohn, who testified 
that he had attended the deceased, and had 
made a post mortem examination, but declined 
to state the cause of his death. In his testi- 
mony he said: ‘I found the deceased breath- 
ing, but unconscious; had a contusion upon 
the left side of the head, but no exterior evi- 
idence of fractured skull; removed the patient 
to town and attended him until the next day, 
when he died; after death, made a post mor- 
tem examination, but I decline to state the 
cause of the man’s death, as my knowledge 
was obtained by professional skill and from 
the deductions of experience, which I con- 
sider my own property, and which the county 
of Nueces has persistently refused to pay for. 
Ihave no knowledge of the actual cause of 
the man’s death, save through the post mor- 
tem examination alluded to.’’ ‘The trial court 
sustained this refusal to disclose the knowl- 
edge thus acquired, upon the ground that not 
having been paid, he could not be compelled 
to testify as to the same. But the Court of 
Appeals viewed the matter in a different light, 
and expressed itself as follows: ‘‘The court 
may compel a physician to testify as to the 
result of a post mortem examination ; and it is 
to be regretted that a member of a profession 
so distinguished for liberal culture and high 
sense of honor and duty should refuse to tes- 
tify in a cause pending before the courts of 
his country, involving the life or liberty of a 
fellow-being and the rightful administration 
of the laws of acommon country. Dr. Spohn 
has doubtless been misled, in taking the po- 
sition he did, by the misconceptions of cer- 
tain writers on medical jurisprudence.’’ 
The court then refers to Ex parte Dement, 
and concludes as follows: ‘‘A medical ex- 
pert could not be compelled to make a post 
mortem examination unless paid for it; but 
an examination having already-been made by 
him, he could be compelled to disclose the 
result of that examination.”’ 

Extra Compensation Allowed in England. 
—lIn Betts v. Clifford,® Lord Campbell de- 
clared that a scientific witness, or expert, was 
not bound to attend upon being served with 
a subpoena, and that he ought not to be sub- 
peensed. If the witness, however, knew any 
question of fact, he might be compelled to 


18 Warwick Lent Assizes, 1858. 








Teast in civil cases. 


attend; but he could not be compelled to at- 
tend to speak merely to matters of opinion. 
The same distinction was also taken in Webb 
v. Page,1 which was a case in which a witness 
had been called by the plaintiff to testify as 
to the damage sustained by certain cabinet 
work, and the expense necessary to restore 
or replace the injured articles. The witness 
having demanded compensation, Mr. Justice 
Maule said: ‘‘There isa distinction between 
the case of a man who sees a fact, and is 
called to prove it in a court of law, and a man 
who 1s selected by a party to give his opinion 
on a matter on which he is peculiarly conver- 
sant from the nature of his employment in 
life. The former is bound, as a matter of 
publie duty, to speak to a fact which happens 
to have fallen within his own knowledge; 
without such testimony the course of justice 
must be stopped. The latter is under no 
such obligation; there is no such necessity 
for his evidence, and the party who selects 
him must pay him.’’ According to these 
cases, therefore, an expert is under no obli- 
gation to testify as to matters of opinion, at 
If his testimony is de- 
sired, the party desiring it must first render 
him such compensation as his services are 
worth. Itis also to be noticed that, in En- 
gland, it has been held, in civil cases at least, 
that a professional man, even though called 
to testify to facts and not to opinions, is en- 
titled to extra compensation on the higher 
scale allowed under the statute of Elizabeth,?° 
which provides that the witness must ‘‘have 
tendered to him, according to his countenance 
or calling, his reasonable charges.’’ In a 
case decided in 1862, the expenses of an at- 
torney, called as a witness, but who did not 
give professional evidence, were allowed by 
the Master, on the higher scale allowed pro- 
fessional witnesses. This allowance was held 
proper on motion to show cause, and Mr. 
Chief Justice Erle said: ‘‘We do not ap- 
prove of the rule which is said to prevail in 
criminal cases, that if a surgeon is called to 
give evidence not of a professional character, 
he is only to have the expenses of an ordinary 
witness. Wethink the Master was quite right 
in allowing the expenses of this witness on 
the higher scale.’’*! So, also, in Turner v. 
191 Car. & RK. 25. 


205 Eliz., c. 9. 
21 Pawkinson y. Atkinson, 31 L. J. (N. 8.) C. P. 199. 
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Turner,?? the same principle was applied by 
the vice-chancellor in the case of a barrister. 
The theory seems to be that the time of pro- 
fessional men is more valuable than the time 
of non-professional men, and that they should 
be compensated accordingly. It has been 
suggested that the rule is a hard one,?° and it 
may be considered doubtful whether it can 
stand the test of examination. 

Special Compensation to Experts Employed 
by the State in Criminal Cases.—And in the 
absence of express statutory provision author- 
izing it, it has been the practice in many of 
the States, in criminal cases, to make a prop- 
er compensation to the experts summoned by 
the government. As lawyers who are em- 
ployed by the government to assist in the 
prosecution of the criminal, receive a special 
compensation, so the experts receive a special 
compensation ; and this is allowed under cer- 
tain statutory provisions authorizing the al- 
lowance of accounts for necessary services 
and expenses. 

Special Compensation to Experts Summoned 
for the Defense, Paid out of the Public Treas- 
ury.—The Supreme Court of Massachusetts, 
in 1870, had its attention called to the right 
to allow the prisoner’s counsel, in the case of 
an indictment for murder, to tax as a part of 
the costs, to be paid out of the public treas- 
ury, extra compensation to the experts em- 
ployed by him, as a part of the necessary 
expenses of the trial, and as such to be al- 
lowed under the statutes referred to in the 
preceding section. _ As the question is an im- 
portant one, we quote from the decision, al- 
lowing such taxation, as follows: 

‘sWhenever the prosecuting officer thinks 
the interests of justice require it, we do not 
doubt that he is authorized, by the statutes 
above mentioned, to employ experts to make 
proper investigations for ascertaining the 
truth of a case, and that it is proper for him 
in some capital cases to enable the prisoner’s 
counsel to make similar investigations, and to 
procure the attendance of experts at the trial, 
if the prisoner is not able to do so; and the 
court is authorized to allow a reasonable 
compensa‘ion to such experts for their ser- 
vices, both for attending the trial and for 


225 Jur. (N. 8.) 889. 
28 See Lonergan v. Royal Exchange Assurance, 7 
Bing. 725, 727; Collins v. Godefroy, 1 Barn. & Adol. 





their prior investigations. ‘This is not on the- 
ground that the statute has given to a pris- 
oner the right to such aid at the expense of 
the public treasury, but on the ground that it 
is for the interest of the Commonwealth, in 
the case then before the court, that all proper 
investigations should be made, in order to 
guard against the danger of doing injustice 
to the prisoner in a case where he is exposed 
to so great apenalty. * * * * We do 
not think the prosecuting officer of the court 
would be authorized to allow the charges of 
all such persons as the prisoner would have a 
right to employ as experts at his own ex- 
pense, without regard to their character, or 
to the need of employing them in the case. 
But the assent of the prosecuting officer 
should be obtained beforehand to the employ- 
ment of such experts as may be selected and 
agreed upon, or, in case of his refusal to as- 
sent, application should be made to the court 
to appoint the experts. This would be the 
more proper course of proceeding, if the pris- 
oner desires to have the experts called by him 
paid out of the public treasury.’’ 24 
Henry Wave Rocers. 


24 Attorney-General, Petitioner, 104 Mass. 537. 
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MORTGAGE OF SEVERAL PARCELS OF 
REAL4ESTATE—VALIDITY OF SALE OF’ 
SALE OF ONE. — 





PRYOR v. BAKER. 





Supreme? Judicial Court of Massachusetts (Wor- 
cester), October, 1882. 


Where distinet parcels of land situate in different: 
towns are embraced in a single mortgage deed, by the: 
conditions of which the mortgagee is entitled, in de- 
fault in the payment of the sums secured thoreby, 
to ‘‘sell the granted premises, or such portions there- 
of, as may remain subject to this mortgage,’’ a sale 
for breach of conditions of one parcel is valid, al- 
though the other parcels were not advertised and sold 
at the same time. Whether subsequent sales of the 
remaining parcela{would be valid, quere. 


D. Manning, Jr., for plaintiff; Verry & Gaskill, 
for defendants. 

DEVENS, J., delivered the opinion of the court: 

The defendant, Lovell Baker, was the mort- 
gagee by virtue of a single deed of three distinct 
parcels of land situate, respectively, in the towns. 
of Rutland, Millbury and Leicester, in the county: 
of Worcester. By the conditions of his mort- 
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gage, he was entitled, on default in the payment 
of the sums secured thereby, to ‘‘sell the granted 
premises, or such portion thereof, as may remain 
subject to this mortgage in ease of any partial re- 
tial relief therefrom in said town on the prem- 
ises.”’ Other provisions were made as to adver- 
tising, etc., not important to be considered. The 
mortgagee, for breach of the condition, advertised 
and sold, at public auction in Rutland, to John 
L. Baker, the tract situate in that town, indorsing 
the amount received, which was much less than 
the debt upon the mortgage. Hedid not then 
advertise or sell the other tracts of land, although 
he has since done so. It is found that this sale 
made by the mortgagee was according to the 
terms of the power, and in form legally con- 
ducted, unless it be as matter of law that adver- 
tising and selling this lot alone (being a part only 
of the real estate emhraced in the mortgage), in- 
validated the sale. This is the construction of 
the plaintiff, who holds a title which would give 
him the right to redeem if such sale had not been 
lawfully made. His right is to be determined by 
that of the mortgagor (from whom he has subse- 
quently derived title), as it was affected by the 
sale. 

The question does not present itself whether 
the subsequent sales made by the mortgagee, 
by which he undertook to dispose of the other 
tracts of land included in his mortgage were 
valid. The validity or invalidity of the lat- 
ter sales can not effect either the title of the 
plaintiff, or of John L. Baker, who was the 
vendee of the Rutland tract. If it be contended 
that the terms of the power of sale permit only 
a single advertisement and sale of ' the mort- 
gaged premises, and that the power to sell would 
be exhausted by a single act, the question recurs 
whether the mortgagee might not lawfully sell a 
single parcel unconnected with other parcels, if 
he did not thereby obtain enough to satisfy the 
mortgage. The exercise of a power to sell by a 
mortgagee is always carefully watched, and is to 
be exercised with careful regard to the interests 
of the mortgagor. Montague v. Davis, 14 Allen, 
369. The mortgagee contemplated that a portion 
of the land might be relieved therefrom and a 
sale made of the remainder. 1f the effect of this 
sale has been to relieve the other parcels from the 
power to sell or entirely, the mortgagor has no 
ground of complaint. 

Had all the tracts been advertised, and upon 
the sale of one enough had been received to sat- 
isfy the mortgage, it couid not have been that the 
mortgagee could proceed with the sales of the 
other tracts. If, after such an advertisement,upon 
the sale of one enough not having been received 
to satisfy the mortgage, he sees fit to proceed no 
further with the sale, no injury can have been 
done to the mortgagor. If the effect of such a 
transaction has been to exhaust the power of sale 
or to release the remaining parcels, it would be 
entirely an adyantage. 

The cases of Fowle v. Merrill, 10 Allen, 350, 


- plaintiff, do not sustain his position. 





and Torrey v. Cook, 116 Mass. 163, cited by the 
The one 
was a sale of an equity by the mortgagee, who- 
thus sought to retain his mortgage on the prem- 
ises; the other, the sale of an undivided half of 
the premises. These were held invalid; they 
were attempts to sell qn estate in the mortgaged 
premises instead of the premises themselves, 
which alone the mortgagor was authorized to 
convey. The sale in the present case was that of 
distinct tract in a different town from the other 
tracts included in the mortgage, and as to this the 
power was well and effectually executed. 
Bill dismissed with costs. 





DIVORCE—MARRIAGE,VALID WHERE CEL- 
EBRATED—CONFLICT OF LAWS. 





THORP v. THORP. 





New York Court of Appeais. 


The plaintiff, against whom a former wife had ob- 
tained a decree of divorce in this State, in which he 
was forbidden to marry again, afterwards, during the 
lifetime of the former wife, married defendant in the 
State of Pennsylvania. The parties, though at the 
time residents of this State, had gone to Pennsylvania 
to contract and enter into the marriage to evade the 
decree. The plaintiff subsequently brought this ac- 
tion for a divorce from defendant. The referee found 
that defendant was guilty of the adultery charged. 
Held, that under the decision in Van Voorhis v. 
Brintnall, the marriage being valid by the laws ofthe 
State where contracted, is valid in this State; and, 
further, that the court should not deny plaintiff its 
equitable relief because of his violation of the prohi- 
bition against his martying again, neither the decree 
nor the statute which authorized it having any effect 
outside the jurisdiction of this State. 


D. M. Porter, for appellant; Alvin Burt, for re- 
spondent. 

This action was brought in the Superier 
Court of the City of New York for absolute di- 
vorce from the defendant, on the ground of adult- 
ery. The marriage took place in Philadelphia, 
State of Pennsylvania, September 11, 1875, since 
which time the parties have resided in this State, 
where the acts of adultery were alleged to have 
been committed. 

The answer, among other defenses, sets upa 
former marriage of the plaintiff with one Emma 
C. Thorp in 1855, and a judgment of diverce in 
an action brought by her against the plaintiff in 
this action for adultery, in the Supreme Court of 
Kings County, and a decree granting such di- 
vorce, entered in November, 186], in the usual 
form, forbidding the plaintiff to marry again 
during the lifetime of said Emma C. Thorp, and 
that his former wife was living when the plaintiff 
married the defendant, and that the decree re- 
mains in full force. 

It is further alleged “that though both this de- 
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fendant and ths plaintiff herein were,on the 11th 
day of September, 1875, residents of this State. 
they went to Philadelphia, in the State of Penn- 
sylvania, to be married, with intent to return im- 
mediately to this State, in order that the plaintiff 
herein might, if possible, escape the consequences 
of disobedience of the the said decree of the said 
Supreme Court of the State of New New York. 
And this defendant is informed and believes that 
by reason of the facts set forth the plaintiff herein 
is not entitled to the equitable interposition and 
relief demanded in this action,” 

The issues were referred to a referee to hear and 
determine. The referee found, among other 
things, that the platntiff and defendant were 
married in the city of Philadelphia, in the State 
of Pennsylvania, in accordance with the laws of 
that State. That the parties at the time of their 
marriage were residents of the State of New 
York and inhabitants of said State up to the date 
of the commencement of this action. That the 
defendant was guilty of the adultery charged, 
and, as matter of law, the plaintiff is entitled to 
a judgment and decree dissolving the marriage 
contract between the parties. A motion having 
been made at a special term of the Superior 
‘Court to confirm the report of the referee, and 
for judgment for the plaintiff fur the relief de- 
manded in the complaint, it was ordered that the 
motion be denied, and it was adjudged that the 
complaint of the plaintiff be dismissed, with 
costs, the court placing its denial of the plaintiff’s 
motion upon the ground of the decree of divorce 
entered in October, 1861, in favor of his former 
wife, against the plaintiff in this action, in which 
it was adjudged and decreed, among other things, 
that it should not be lawful for the said Gould H. 
Thorp to marry again during the lifetime of said 
Emma C. Thorp, and that the plaintiff and de- 
fendant in this action, having been residents of 
the State of New York, to evade the laws of this 
State and said judgment and decree, went from 
the State of New York to the city of Philadel- 
phia, to eontract and enter into the marriage, 
and did contract and enter into the marriage, 
with the intent to return and continue their res- 
idence in the State of New York. 

An order was entered in favor of the defend- 
ant, dismissing the complaint of the plaintiff, 
with costs, from which judgment plaintiff ap- 
pealed to the General Term, and the judgment be- 
ing their affirmed, plaintiff appealed to this 
court. 

TRACY, J., delivered the opininn of tha court: 

The case of Van Voorhis y. Brintnall, 86 
N. Y. 18, [13 Cent. L. J. 349] decides all the 
-questions involved in this case, and makes 
necessary the reversa. of the judgment in the 
court below.’ “It was there held and determined 
by this court that the validity of a marriage 
contract is to be determined by the law of the 
‘State where it was entered into. If valid there, 
it is to be recognized as such in the courts 
inthis State, unless contrary to the prohibitions 





of natural law or the express prohibitions of a 
statute. 

And it was further held that where, by a judg- 
ment of the Supreme Court of this State, a mar- 
riage between E and B was dissolved on the 
ground of the adultery of the latter, the decree of 
divorce adjudging itto be unlawful for him to 
marry during the life of EK, and thereafter, dur- 
ing her life, he went to Conneeticut and married 
J, both being residents of this State, having gone 
out of it for the purpose of evading its laws, re- 
turning to it on the day of the marriage, and 
thereafter residing here, which marriage was 
valid under the laws of Connecticut, the marriage 
was valid by the laws of this State, and that a 
child of the second marriage born in this State 
was legitimate and entitled toa share with the 
children of the first marriage in a devise to the 
issue of B. 

It was also held that the provisions of the Re- 
vised Statutes (2 R. S. 139, sec. 5; Id. 146, see. 
49), prohibiting the second marriage of a person 
divorced on the ground of his or her adultery 
during the life of the former husband or wife, 
and declaring such marriage void, had no appli- 
cation, as they are in the nature of a penalty, and 
have no effect outside of the State in the absence 
of the express terms of the statute showing legis- 
lative intent to give them that effect. 

The referee has found, as s fact, that the plaint- 
iff and defendant were lawfully married in Phila- 
delphia, according to the laws of the State of 
Pennsylvania. 

It is insisted, however, by counsel for the re- 
spondent that notwithstanding the validity of the 
plaintiff’s marriage, he is in contempt for marry- 
ing in violation of the decree entered in the action 
of his former wife against him, and that it was 
obligatory on the court below to deny the plaint- 
iff its equitable relief when he comes therein and 
asks to be relieved from the obligation which he 
has assumed contrary to its express commands. 

But the answer to this proposition is that, in 
the case already cited, it was held by this court, 
that neither the decree nor the statute which au- 
thorized it had any effect outside the jurisdiction 
of this State. That the disqualification to marry 
again, like the disqualification imposed by statute 
upon a person convicted of felony,to testify is im- 
posed as an additional punishment for the offense 
of which he has been convicted, and neither has 
any force or effect beyond the territorial limits of 
the State in which it is imposed ; and,asa judgment 
recovered in this State upon the evidence of a wit- 
ness disqualified to testify by the laws of Ohio, 
being sent there to be enforced, must have the 
same force and effect as if it had been recovered 
upon the evidence of witnesses competent to tes- 
tify according to the laws of Ohio, so a marriage 
which is‘celebrated in this State would have been 
void as having been contracted in violation of the 
statute of the State, being celebrated in Uhio and 
valid according to the laws of that State, must be 
regarded as valid here; and to each party thereto 
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every right and privilege growing out of the re- 
lation so established must attach. 

It follows, if the findings of the referee are con- 
firmed by the court, at Special Term, the plaintiff 
is entitled to a judgment dissolving the marriage. 

Judgment of General Term reversed and case 
remitted to Special Term. 

All concur except RAPALLO, J., absent. 





TRESPASS — CHATTEL MORTGAGE — 
POWER OF SALE, A LICENSE TO TAKE 
POSSESSION. 





STREET v. SINCLAIR. 





Supreme Court of Alabama, December Term, 1882. 


A power of sale contained in a chattel mortgage is 
an irrevocable license to the mortgagee to take the 
chattels into his possession upon forfeiture, and if the 
goods are situated on the land of the mortgagor, a 
license to enter and take them is implied and no ac- 
tion of trespass will lie for such entry if effected in a 
peaceful and lawful manner and unaccompanied by 
any breach of the peace. 


SOMERVILLE, J., delivered the opinion of the 
court: 

This is an action of trespass by a mortgagor 
against a mortgagee, for entering the premises of 
the plaintiff and carrying away certain personal 
property, a horse and a mule, conveyed by the 
mortgage. The taking was done by the mort- 
gagee’s agents, who are jointly sued with him in 
this case, and, in point of time, the asportation 
occurred after the law-day of the mortgage. 

It is true that a mortgagee may be liable in 
trespass or trover to a mortgagor for wrongfully 
disturbing the latter’s possession. The question 
is, under what circumstances will such disturbance 
be considered wrongful, where an express power 
is conferred by the mortgage itself authorizing 
the mortgagee or his agent, to take possession of 
the mortgaged property—for such is this case. 
Upon default, it is plain, that the title to the prop- 
erty at law became vested absoluteiy in the mort- 
gagee, the only interest remaining in the mort- 
gagor being a mere equity of redemption. The 
power to take possession and to sell is a power 
coupled with an interest, creating by contract a 
license in favor of the grantee which becomes irre- 
vocable without his consent. It is an essential 
part of the consideration of the mortgage, and it 
cannot, either in law or in good faith be revoked 
by the grantor without mutual consent. To abro- 
gate such a power would be to seriously impair 
the obligation of the contract. Richer v. Kelly, 
10 Amer. Dec. 41 (note.) It, furthermore, car- 
ries with it every right reasonably necessary to its 
execution. Hence it has been often adjudged, 
that where the owner of the land sells goods sit- 
uated on the premises to the defendant, a license 





to enter and take them is implied by the contract 
of sale. 2 Greenl. Ev. sec. 627; Nettleton v. 
Sikes, 8 Metc. 34. If it was necessary, therefore, 
to enter the premises of the mortgagor in order to 
reduce the property to possession and execute the 
power of sale, this the mortgagee, or his agent, 
could do in a peaceable and lawful manner with- 
out becoming a trespasser, unless a distinction 
could be made where he had been forbidden 
originally to enter the premises under reasonable 
apprehension of a breach of the peace. But on 
this point we express no opinion. Code, sec. 
4419. Itis said in Jones on Chattel Mortgages: 
“To an action of trespass by the mortgagor 
against the mortgagee for entering the mort- 
gagor’s premises, and carrying away the mort- 
gaged chattels, it is a good defence that the mort- 
gage had become forfeited.’’ Sec. 484. The 
principle is correctly stated, we think, at least as 
applicable to cases where the mortgage contains a 
power of sale vesting in the mortgagee an irrevo- 
cable license to enter and take possession on de- 
fault. The precise point was so adjudged by the 
Supreme Court of Wisconsin, in Nichols v. Web- 
ster, 1 Chand. (Wis.) 203, and by the Supreme 
Court of Massachusetts in McNeal v. Emmerson, 
15 Gray, 384. See also Herman on Chattel Morg., 
sec. 96; Satterwhite v. Kenney, 3 Strob. 457; 
London Co. v. Drake, 6 C. B. (N. S.) 768; Sterling 
v. Warden, (51 N. H. 217), 12 Amer. Reports, 80; 
1 Waterman on Trespass, sec. 167. 

The seizure of the property by the mortgagee 
in such a case, should, of course, be effected with- 
out force or violence. The same rule must govern 
as in cases of recaption. It must not be perpe- 
trated “in a riotous manner, or attended with a 
breach of the peace. 3 Black’: Com. 4; Bobb v. 
Bosworth, 12 Am. Dee. 273. Subject to this lim- 
itation, the owner of personal pioperty, wrong- 
fully withheld from him, may have redress by his 
own act without resorting to the delay of litiga- 
tion. But he proceeds at his own peril if he com- 
mit the slightest breach of the public peace; for, 
if individuals were thus allowed to redress their 
own private injuries, the peace of society and 
good order of the government would cease. 

The court erred, in our opinion, in charging the 
jury that the power of sale in the mortgage, 
after default, would confer no rights on the de- 
fendants to take possession of the mortgaged 
property against the will, or without the consent 
of the mortgagor. 

The rule as to the measure of damages in cases 
of this nature is well settled. For a mere wrong- 
ful taking, unaccompanied with any act of wan- 
tonness, malice or gross negligence, the measure 
of damages would be the value of the plaintiff’s 
interest in the property at the time of the trespass, 
and not the value of the property itself. The 
mortgage debt, or other lien, held on the proper- 
ty by the mortgagee, or lienee, must be deducted 
by way of recoupment. Bird v. Womack, MSS., 
present term; 1 Waterman on Trespass, sec. 624; 
Jones on Chat. Mortg., sec. 437; Blodgett v. 
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Blodgett, 48 Vt. 32. The appellants, under this 
view of the law, should have been permitted not 
only to iatroduce the mortgage in evidence, but 
also to prove the amount of the mortgage debt 
remaining unpaid. 

The principal who employs an agent is not re- 

sponsible for an unauthorized trespass committed 
by the latter. He may, however, become liable 
by a ratification and adoption of an unindictable 
trespass committed in his name and for his bene- 
fit, if he have full knowledge of its tortious na- 
“ture. 1 Waterman on T'res., sec. 28. If it had 
been shown that the letter from plaintiff to the 
defendant Street, which was carried to the latter 
by Mocher, contained a correct version of the al- 
leged trespass, and its contents were presump- 
tively known to Street, this would be competent 
as tending to prove the fact of ratification. But 
the letter itself should have been produced, or 
else a proper predicate laid for secondary evi- 
dence of its contents. 

The evidence introduced to show a special dam- 
age to plaintiff in his farming operations was ir- 
relevant. No special damages are laid in the 
complaint, and, if they were, that sought to be 
proved would be too remote, speculative and con- 
tingent to be recovered. Pollock v. Gantt, MSS., 
present term; Jones on Chat. Mortg., sec. 437; 
Burton v. Holley, 29 Ala. 318. 

The statement of the witness, Davenport, that 
the plaintiff consented to the taking of the mort- 
gaged property by defendants, was the assertion 
of a fact and not of a mere opinion. The nature 
of the consent could have been elicited on cross- 
examination. 

{t is competent always for a witness to give any 
pertinent reason for his accurate recollection of a 

* fact to which he testifies. He may therefore state 
that he had consulted counsel in reference to a 
matter of disputation in evidence, but he should 
not be permitted to testify as to what that advice 
was. Adams vy. Robinson, 65 Ala. 586, 

It was error to charge the jury that if ‘the 
weight of evidence is in favor of the plaintiff, he 
should recover damages.’’ This was an invasion 
of the province of the jury. They are not com- 
pelled to find according to the mere preponder- 
ance of the evidence, unless it produces a reason- 
able conviction or satisfaction of the mind. Wilcox 
v. Henderson, 64 Ala, 535; Mays v. Williams, 27 
Ala. 268. 

The judgment of the circuit court must be re- 
versed and the cause remanded. 

STONE, J., dissenting, said: 

I dissent from the opinion of the majority of the 
court, and think the rule declared will naturally 
lead to disorder and violence. Public peace is of 
more importance than the possession of a chattel, 
even by the rightful owner. In my opinion, a 
mortgagee has no right to go on the premises of 
another; and there, without the consent, and 
against the pronounced objection of the mort- 
gagor, take and carry away the chattel, even 
though the law day of the mortgage is passed and 


the mortgage debt remains unpaid. I call such 
proceeding force; such force as in the case of 
Bebb v. Bosworth, 12 Am. Dec. 2373; s. c., Lit. 
Sel. Cases, 81, it was declared authorized resist- 
ance by force. A seizure of one’s own property 
can not at one and the same time, be a lawful 
seizure, and yet authorize resistance by force. 
The two rights are incompatible. A taking of 
one’s own property without process, can be justi- 
fied only when the circumstances are such that 
resistance to such a seizure would be a tort and 
a trespass. This I understand to be the true rule. 
Such was in substance the rule declared in Thorn- 
ton v. Cochran, 51 Ala. 415. The syllabus of that 
opinion is made part of the text in 6 Wait’s 
Actions & Def., 97. See, also, same vol., p. 120; 
Huppert v. Morrison, 27 Wis. 365. I think my 
brothers have departed entirely from the princi- 
ple declared in Thornton v. Cochran, supra. See, 
also, Turnley v. Hanna, at Dec. term, 1880; Cooley 
on Torts, sec. 168; Churchill v. Hulbert, 110 Mass. 
42; 8. c., 14 Am. Rep, 578; 1 Hill on Torts, 
204. 





INTEREST — AFTER MATURITY — CON- 
TRACT RATE—STATUTORY RATE. 





SHAW v. RIGBY. 





Supreme Court of Indiana, November 27, 1882. 


Where anote stipulates generally for a certain rate 
of interest without specifying what rate shall be 
paid after maturity, it will be regarded that the con- 
tract rate was intended and not the rate allowed by 
statnte in cases where no rate is expressed. 


Appeal from the Clay Circuit Court. 

Howk, J., delivered the opinion of the court: 

This was a suit by the appellee upon a note and 
mortgage, executed to him by the appellants. 
The note is in the words and figures following, 
to-wit: 
663723. January 12, 1872. 

‘One day after date, we promise to pay to the 
order of Elias Rigby, seven hundred and twenty- 
three dollars, with ten per cent. interest, value 
received, without any relief from valuation or ap- 
praisement laws. 

(Signed) HARRIET E. SHAW, 
GEORGE P. SHAW.”’ 

The appellants severed in their defense. Har- 
riet E. Shaw answered, that at the time she exe- 
cuted the note in suit, she was, and since had 
been, the wife of her co-defendant. George P. 
Shaw answered by a general denial, and by a plea 
of payment. The appellee replied by a general 
denial, to the appellants’ special answers. The 
issues joined were tried by the court, and a find- 
ing was made for the appellant, Harriet E. Shaw, 
as to the note in suit, and for the appellee against 
the appellant, George P. Shaw, upon said note, 





in the sum of $1,353.59, and against both appel- 





~ 


™~™ | wo 6 


a a ee a a a ee a ee ee ee ee ee ee ee ee ee. 


a ed ee ee lk ee ee 








THE CENTRAL LAW JOURNAL 55 








lants for the foreclosure of the mortgage sued up- 
on. The appellants’ motion for a new trial having 
been overruled, and their exception saved to this 
ruling, the court rendered judgment for the ap- 
pellee upon and in accordance with its finding. 

The only error assigned by the appellants, in 
this court, is the overruling of their motion for a 
new trial. The cause for a new trial, upon which 
they rely for reversal of the judgment below, is 
the alleged error of the trial court, in the assess- 
ment of the amount of appellee’s recovery, in that 
it was too large. It is manifest, from the amount 
of the finding and the judgment, in this cause, 
that the court allowed the appellee interest upon 
the note in suit, from the date of the note until 
the date of .the rendition of the judgment, at the 
rate of ten per centum per annum. The appel- 
lants’ counsel earnestly insist that, by the terms 
of the contract, the appellee was entitled to ten 
per cent. interest from the date until the maturity 
only of the note; that, after its maturity, the note 
did not contain any written contract for any 
specified rate of interest; and that, for, this rea- 
son, the appellee was only entitled, after the ma- 
turity of the note, to such rate of interest as the 
law prescribed in such cases, to-wit, six per cen- 
tum per annum. . 

In Kilgore v. Powers, 5 Blackf. 22, the note in 
suit, a copy of which is given in the opinion, con- 
tained the same stipulation, in the same words 
and figures, in regard to interest, as is contained 
in the note sued upon in the case at bar. The 
point was made, in the case cited, that interest at 
ten per cent. should only have been allowed up 
to the time when the note became due; and from 
that period, that only six per cent. should have 
been allowed. The trial court had given interest 
at the rate of ten per cent. from the date of the 
note to the time of judgment; and the defendant 
claimed that this was error. Upon this point the 
court said: ‘In this the defendant is mistaken. 
The interest is correctly calculated, conformably 
to the terms of the contract.” 

For more than forty years the doctrine of the 
case cited was the rule, recognized and acted up- 
on by the courts of this State, in determining the 
amount of interest to be allowed in suits upon 
interest-bearing contracts. In Burns v. Ander- 
son, 68 Ind. 202, decided in 1880, this court over- 
ruled the case of Kilgore v. Powers, supra, and 
prescribed a different rule for the computation of 
interest on an interest-bearing contract, after its 
maturity, where the contract itself did not in 
terms provide the rate of interest, if any, it should 
bear after it became due. In Burns v. Anderson, 
supra, this court adopted and followed the rule 
laid down by the Supreme Court of the United 
States in Brewster v. Wakefield, 22 How. 118. In 
this case, in pronouncing the opinion of the 
court, Mr. Chief Justice Taney said: ‘The rule 
thus declared was to give the contract rate up to 
the maturity of the contract, and thereafter the 
rate prescribed by statute, in cases where the par- 
ties themselves have fixed no rate;’’ and this rule 





has been approved and followed by the Supreme 
Court of the United States in the later cases of 
Bernhizel v. Furham, 22 Wall. 170, and Holden vy. 
Trust Co., 10 Otto, 72. 


If we adhere to the rule declared in Burns v. 
Anderson, supra, there can be no doubt but that 
the trial court erred, in the case now before us, in 
assessing the amount of appellee’s recovery. 
For, in that event,we must hold that the appellee 
was entitled to recever interest at the rate of ten 
per cent. per annum for only one day, and that 
for the eight years, nine months and thirteen 
days, which intervened between the maturity of 
the note in suit, and the Gate of the rendition of 
judgment thereon, he was only entitled to recover 
interest at the rate of six per cent. per annum. 
We are earnestly requested by the appellee’s 
counsel to overrule the case last cited, upon the 
point under corsideration, and to reassert the rule 
declared in Kilgore v. Powers, supra, and this we 
think ought to be done. In the recent case of 
Union Institution v. Boston, 129 Mass. 82, upon 
the question we are now considering, Gray, C. J., 
said: ‘‘That the interest after the breach of the 
contract, though not strictly recoverable as part 
of the debt, but rather as damages, is ordinarily 
to be measured, according to the intention mani- 
fested by the contract, by the standard thereby . 
established.’’ This view of the question meets 
our approval. 

In this case, the intention of the parties to the 
contract is clearly shown by the record, although 
the note in suit was made payable one day after 
date, yet the execution of the mortgage by the 
appellants and the recording of the mortgagee by 
the appellee, as it seems to us,clearly indicate that 
it was not the intention,nor the expectation of the 
parties to the note, that it should be paid at ma- 
turity, or, if not then paid, that it should bear a 
less rate of interest than the stipulated rate of ten 
per cent. The interest on the note at ten per 
cent., for one day only, would not pay the one- 
half of the ordinary expense of the parties, in 
the drafting, acknowledgment and the recerd of 
the mortgage. It is evident, we think, that it was 
the intention of all the parties that the debt, evi- 
denced by the note and secured by the mortgage, 
should be allowed to stand for an indefinite period 
ot time, perhaps for years, as a debt secured and 
bearing interest at the rate of ten per cent. per 
annum. If the intention of the parties, as shown 
by their contract, should be regarded, as in our 
opinion it should be, as the proper standard for 
the measurement of the appellee’s damages, after 
the maturity of the note in suit, then it is clear 
that the trial court committed no error in this 
case, in its assessment of the amount of appellee’s 
recovery. Upon the point under consideration 
we are satisfied that this court fell into an error 
in Burns v. Anderson, supra, and therefure upon 
that point that case, and the case of Richards v. 
McPherson, 74 Ind. 158, must be and are over- 
ruled. ? 

The rule declared in Kilgore v. Powers, supra, 
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and which we now reassert and declare to be the 
proper rule for the measurement of plaintiff’s 
damages, in such suits as the one at bar, has been 
approved by the decisions of the court of last re- 
sort in many of the ‘States of the Union. Bran- 
non v. Hursell, 112 Mass. 63; Corcoran y. Doll, 
32 Cal. 82; Hopkins v. Crittenden, 10 Tex. 189; 
Wilson v. Marsh, 2 Beasley, 289; Heartt v. 
Rhodes, 66 Ills. 351; Spencer v. Maxfield, 16 Wis. 
541; Pruyn v. Milwaukee, 18 Wis. 367; Hand v. 
Armstrong, 18 Iowa, 324; Thompson v. Pickel, 20 
Iowa, 490; McLane v. Abrams, 2 Nev. 199; Over- 
, tony. Bolton, 9 Heisk. 762; Monnett v. Sturges, 

25 Ohio St. 384; Marrietta Iron Works v. Latti- 
mer, 25 Ohio St. 621; Warner v. Juif, 38 Mich. 
662; Cecil v. Hicks, 29 Grat.1; Etnyre v. Mc- 
Daniel, 28 Ill. 201; Howard vy. Armstrong, 28 
Iowa, 325. 

The motion for a new trial was correctly over- 
ruled. The judgment is affirmed, with costs. 
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1. AGENCY—PERSONAL LIABILITY. 

An agent is liable personally to any party with 
whom he deals, (1) where he makes a false rep- 
resentation of his authority with intent to deceive; 
(2) where, with knowledge of his want of author- 
ity, but without intending any fraud, he assumes 
to act as though he were fully authorized, and (3) 
where he undertakes to act bona fide, believing he 
has authority, but in fact has none. Aroeger v. 
Pitcairn, 8S. C. Pa., Nov. 20, 1882; 18 Pittsb, L. 
J., Bi. 


2. ATTORNEY AND CLIENT—SOLICITOR’S DUTY TO 

FORMER CLIENT. 

L retained D as his as his solicitor to prosecute a 
claim against a company for whom D had on some 
occasions previously acted as solicitor. The com- 
pany disputed the claim on the ground that L was 
indebted to them inalarger sum. By D’s advice 
the claim was compromised, L taking certain 
debentures of the company. Three months after- 
wards L paid the charges of D, who ceased to act 
as his solicitor. Immediately afterwards L 
brought an action against the company on one of 
the debentures. D entered an appearance for the 
company in the second action. L then commenced 
an action to restrain the company from employing 
D as their solicitor in the previously commenced 
action, and to restrain D from acting as such, and 
from imparting information with regard to the 
plaintiff on the subject of the previously com- 
menced action. It appeared in evidence that the 
company intended in the previously commenced 
action, to set off against the plaintiff an alleged 
claim against him. Hall, V.C., having restrained 





the company from employing D, and D from act- 
ing as their solicitor, the Court of Appeal disap- 
proved of the order as going too far, and the 
injunction was dissolved by consent, D undertak- 
ing not to disclose L’s secrets. Little v. Kings- 
wood & Parkhurst Colliery Co., Eng. Ct. App., 
47 L. T., 828. 


8. CONTRACT—FOR BENEFIT OF THIRD Party — 

RIGHT OF ACTION. 

One for whose benefit a contract is made may main- 
tain an action upon it, although not a party, but 
the parties to the contract have the right to change 
or abandon it before it is accepted by the person 
for whose benefit it was'made. It was recited as 
part of the consideration of a deed, that the 
grantee should pay a mortgage lien existiug upon 
apart of the land conveyed. The deed was not 
recorded until three years after its execution. 
The holder of the lien referred to,in the deed 
seeks to make the grantee personally liable for the 
unpaid balance of his debt after exhausting the 
mortgaged property. The grantor and grantee 
agreeing that the deed did not express the true 
contract between them, which was that the 
grantee should have the privilege of paying off 
the lien and taking that portion of the land upon 
which it existed, and further agreeing that the 
contract, as to the mortgaged vroperty, had been 
abandoned before the recording of the deed, which 
was recorded to evidence the grantee’s title to 
that portion of the land upon which no lien ex- 
isted, it is held that the grantee is not liable. 
Jones v. Higgins, Ky. Ct. App., Oct. 5, 1882; 4 
Ky. L. Rep., 390. 


4, CONTRACTS — PAROL EVIDENCE — UNILATERAL 

CONTRACTS. 

1. Inawritten contract free from ambiguity it is 
not competent to show by parol that payment is 
to be made in some other way than that specified 
in the writing. 2. In suits on unilateral contracts, 
it is only where the defendant bas had the benefit 
of the consideration for which he bargained that 
he can be held bound. Richardson v. Hardwick, 
U.S. $8. C., Nov. 27,1882; 5 Morr. Trans., 341. 


5. CONVEYANCE—RESERVATION OF COAL—SUPPORT 

OF SURFACE. 

In a conveyance of land underlaid with coal, alJ the 
coal was reserved with right of ingress, egress 
and regress for digging, mining, carrying away, 
etc. Inan action for damages for an injury to 
the surface, held, that the surface owner had a 
right to absolute support. Where aright of abso- 
lute support exists, it is of no consequence with 
what degree of skill and prudence the mine owner 
conducts his operations. Carlin ». Chappel, 8. 
C. Pa., Nov. 20, 1882; 13 Pittsb. L. J., 190. 

6. CRIMINAL LAW—INDICTMENT—VARIANCE. 

On the trial of an indictment charging the larceny 
of ‘‘a cast-iron balance wheel,’’ the evidence was 
that, in order to facilitate its removal and dispos- 
ition to their use, the prisoners broke the wheel 
in pieces, thereby depriving the material compos- 
ing it of its former character, converting it into 
**old iron,’’? and as such disposed of it. Held, 
no variance; that the destruction of the wheel was 
simply a part of the act of taking, and resorted 
to for the more successful accomplishment of the 
theft. Gettinger v. State, 8. C, Neb., Dee. 8, 
1882; 14 N. W. R., 403. 


7. EQUITY—FRAUDULENT CONTRACT—CLEAN HANDS 
—CORPORATION, 
1. The general rule is that a court of equity will not 
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interfere in behalf of either party to a contraet 
fraudulent as to both parties, either to enforce or 
set aside the same, or award damages for a breach 
thereof. 2. A corporation may be guilty of fraud, 
and if through its board of directors it enters into 
a fraudulent contract, it is subject to the rule 
above stated. Lewis v. Meier, U. S. C. C.,D. 
Kan., Nov. 1882; 14 Fed. Rep., 311. 


8. EVIDENCE—PRESUMPTION ARISING UPON FalIL- 


URE TO PRODUCE INSTRUMENT. 

1. Where itis in the power of a party to a suit to 
produce a written instrument that would settle 
the question at issue, and he fails to do so, the 
presumption arises that if produced it would sus- 
tain the statement of the adverse party as to its 
contents. 2. Wherea party is charged with fraud 
or misconduct, and the production of papers 
would establish his guilt or innocence, the jury 
will be justified in inferring guilt from the unex- 
plained fact of their non-production. Benjamin 
v. Ellinger, Ky. Ct. App., Oct. 30, 1882; 2 Ky. 
L. J:, 263. 


9. FRAUDULENT CONVEYANCE — EVIDENCE OF 


‘wrong in relation to the act with which he is 
charged.’’ Held, that the instruction was prop- 
er; it is substantially the law as laid down by 
Tindal, C. J., in the answers of the English judges 
to the questions propounded to them by the House 
of Lords, after the acquittal of McNaughton. 2. 
The circumstance of the prisoner having acted 
under an irresistible influence to the commission of 
homicide is no defense, if at the time he commit- 
ted the act he knew he was doing what was wrong. 
8. The English courts have refused to recognize 
the co-existence of an impulse absolutely irresist- 
ble with capacity to distinguish between right and 
wrong with reference to the act. It can not be 
said to be irresistible, because not resisted. 
Whatever may be the abstract truth, the law has 
never recognized an impulse as_ uncontrollable 
which yet leaves the reasoning powers—including 
the capacity to appreciate the nature and quality 
of the particular act—unaffected by mental dis- 
ease. No different rule has been adopted by 
American courts. People v. Horn, 8. C. Cal., 
Nov. 17, 1882; 10 Pac. Coast L. J., 408. 


18. MUNICIPAL BONDS—HOLDER WITH NOTICE. 


FRAUD. : . 
Although as against a bona Jide holder a corporation 


9. Under the Mi-souri decisions a voluntary convey- 





ance by a person in debtis not fraudulent per se 
as to subsequent creditors, but there must in such 
ease be proof of actual or intentional fraud. 2. 
Hence, a voluntary conveyance by a husband to 
his wife, made in 1868, of property on which vari- 
ous sums were spent in improvements during 
1869, all the debts of which he then owed being 
subsequently paid off, did not have the effect of 
hindering, delaying or defrauding creditors whose 
debts were not in existence at the time of such 
conveyance, and was not therefore frandulent, 
Wallace v. Pentield, U. 8S. S.C., November 27, 
1882; 5 Morr. Trans. 385. 


10. GUARANTY—CONSTRUCTION, 


A guaranty in the following form, ‘*For value re- 
ceived, we guaranty the payment of the within 
note, and hereby waive protest, demand and no- 
tice of non-payment thereof,’’ (signed,) held. to 
be an absolute contract, upon a lawful considera- 
tion, that the money expressed in the note should 
be paid at the maturity thereof at all events. 
Bloom v. Warder, S. C. Neb., Dec. 8, 1882; 14 
N. W. Rep. 395. 


11. HUSBAND AND WIFE—LIABILITY OF A MARRIED 


WOMAN ON CONTRCT—SEPARATE ESTATE. 

Where it was shown by the evidence that the wife 
had a separate estate, carried on the plantation for 
which supplies were bought, shipped the crop 
with her own mark, the credit was given to her, 
the accounts were kept in her name; the husband 
was absent on other business, and was without 
property and means—the jury were justified in 
finding a verdict against the wife. In order to 
find a verdictin such a case against the wife, the 
jury must be satished that the debt for which the 
note sued upon was given, was contracted for the 
benefit of her separate estate. March v. Clark, 
U.S. U.C., S: D. Ga., Oct. 1882; 14 Fed. Rep. 

_ 406. 

12. INSANITY — DEFINITION, AS A DEFENSE TO 

CHARGE OF HOMICIDE. 

1. Defendant was accused of murder. The court 
charged the jury, ‘‘Asa defense to this prosecu- 
tion the defendant has interposed the plea of in- 
sanity. * * * * ‘Insanity’ as used in this 
sense means such a diseased and deranged condi- 
tion of the mental faculties as to render the per- 
son incapable of distinguishing between right and 





is estopped from disputing the recitals on its ne- 
gotiable bonds, yet one who knew the purposes 
for which they were issued, and that the party to 
whom they were issued had not fulfilled the con- 
ditions of their issue, and whose vendor knew 
these facts also, is not a bona jide holder, and 
succeeds only to the rights of the party to whom 
they were issued. City of Ottawa v. Carey, U. 
S. 8. C., October 30, 1882; 5 Morr. Trans. 331. 


14. NATIONAL BANKS—LIABILITY OF MARRIED WO- 


MAN AS STOCKHOLDER, 

A married woman who owns stock ina national 
bank is not exempt, on account of her coverture, 
from the liability imposed by the national currency 
acts upon all stockholders insuch banks. Ander- 
son v. Line, U. 8. C. C., E. D. Pa., November 30, 
1882; 14 Fed. Rep. 405. 


15. PARTNERSHIP—DISSOLUTION—SETTLEMENT BY 


MUTUAL AGREEMENT. 


Appellant and appellee being partners in business, 


agreed upon a mutual dissolution, appellant tak- 
ing appellee’s interest in the firm and assuming 
its debts, but should they exceed the value of the 
property invoiced, appellee was to pay half the 
excess. Appellant alleged in his complaint that 
since the dissolution be had paid on the partner- 
ship liabilities a sum more than equal to the in- 
voice, and that there remained yet unpaid $2,500. 
Held, the appellant express'y agreed to pay all 
the firm debts, and in consideration of such prom- 
ise succeeded to the business of the firm and ob- 
tained his partner’s in the property. Having 
agreed to pay all the debts, he can not sue the 
appellee for any part of them until he has paid 
them. Where partnership affairs are settled by 
mutual agreement, the settlement will stand un- 
less fraud or mistake is shown. Meredith v. 
Ewing, 8. C. Ind., Jan. 9, 1883. 


16. PRACTICE—BILL OF REVIEW BARS APPEAL. 


The appellee obtained a judgment by default against 
appellant on a policy of insurance, and appellant 
filed a complaint for review, on the ground «& y 
that the complaint did not state facts sufficient to 
constitute a cause of action. The alleged error in 
overruling the motion to set aside the judgment 
by default was not presented in the proceedings 
for review, but it might have been presented in 
that proceeding. 15 Ind. 230. A party may ap- 
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peal to this court or mayfile in the lower court a 
bill for review, but the adoption of one of these 
remedies bars the other. Traveler’s Ins. Co. v. 
Carpenter, 8S. C. Ind., Jan. 6, 1883. 


47. REMOVAL OF CAUSES—CONSTRUCTION OF ACT 
OF MARCH 8, 1875—REPEAL. 

The whole of the second subdivision of section 639 
of the Wnited States Revised Statutes, relating to 
removal of causes, was repealed by the act of 
March 3, 1875, and hence an alien is not allowed 
to remove his separable controversy against a citi- 
zen. King v. Cornell, U. 8.8. C., Dee. 4, 1882; 
5 Morr. Trans., 345. 


18. SEDUCTION—IMMORAL CONTRACT. 

Action by appellee for her own seduction. The sub- 
stantial charge is that the appellant wickedly, de- 
ceitfully and wrongfully seduced the appellee 
under a promise on Lis part to pay off liens on her 
property, furnish her money to carry on her 
business and to keep and support her, in consid- 
‘eration that she would submit her person to his 
desires. It is alleged that she believed and relied 
on these promises, and that he failed to fulfill 
them; that they were falsely made with a view to 
her seduction. It is impossible to resist the con- 
clusion that appellee’s real grievance was appel- 
lant’s failure to fulfill his promises. The appellee 
agreed to dispose of her virtue for a pecuniary 
consideration. Such a contract being immoral, 
the law will afford her no remedy. She bargained 
for her virtue, and if she failed to secure the price 
agreed upon, it is her own fault and folly, and she 
can not be heard to complain. Wilson v. Ens- 
worth, §.C. Ind., Jan. 6, 1883. 


19. SET-OFF — DAMAGES — ACTION 

TORT. 

Damages for which an action sounding in tort might 
be maintained, may be set off in an actionon a 
promissory note. Nixon v. McCrory, S.C. Pa., 
Nov. 20, 1882; 13 Pittsb. L. J., 202. 


20. Tax SALE—FORM OF Tax DEED—SHERIFF NOT 
BOUND BY SUIT TO WHICH HE WAS NOT A PARTY. 
1. Under section 5 of chapter 138 of the General 

Laws of Wisconsin of 1861, providing that ‘‘no 
action shall be commenced by the former owner or 
owners of any lands, or by any person claiming 
under him or them, to recover possession of land 
which has been sold and conveyed by deed for 
non-payment of taxes, or to avoid such deed, un- 
less such action shall be commenced within three 
years next after the recording of such deed,’’ 
land is to be regarded as having been sold for non- 
payment of taxes, although the sum to raise 
which it was sold included five cents for a United 
States revenue stamp, to be put, and which was 
put, onthe certificate issued to the purchaser on 
the sale. 2. A deed on a tax sale recited that ‘‘S. 
A. Coleman, assignee of Oconto county,’’ had de- 
posited certificates of sale showing that five par- 
cels, each of which sold for so much, were sold 
**to the said Oconto county, and by its treasurer 
assigned to S. A. Coleman,’’ for so much ‘‘in the 
whole,’’ the total being the sum of the five sever- 
alsums. The statute (chapter 50, section 22, o 
the General Laws of Wisconsin of 1859) prescribed 
a form of deed, and provided that it should be 
‘‘substantially’’ in that or ‘‘other equivalent 
form,’ showing that the land was sold for a sum 
named in ‘‘the whole.’’? Held, that the deed fol- 
lowed the form substantially. 3. A sheriff having 
possession of property under a writ of attachment 
is not bound by a judgment ina replevin suit to 
which he was not a party, and in which he was 
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not served with process, and did not appear, and 
which he did not defend, although his under- 
sheriff, as an individual,was a party to the replev- 
in suit. 4. The waters of the Menominee river, 
which is the boundary between Michigan and 
Wisconsin, are by section 3 of the act of Congress 
of August 6, 1846 (9 U. 8S. Stat. at Large, 57), 
within the concurrent jurisdiction of both Wiscon- 
sin and Michigan. 5. Although there Was no 
general verdict cof a jury im this case, and no 
special verdict in any form known to the common 
law, and no waiver in writing of a jury trial, and 
no such finding of the court below upon the facts 
as is provided for by section 649 of the Revised 
Statutes, this court, on a written stipulation filed 
in this court by the parties, agreeing upon the 
facts, reviewed the case on a writ of error, and 
reversed a judgment beiow for the defendant, and 
directed a judgment for the plaintiff, in an action 
of trover. Geekie v. Kirby Carpenter Co., U.S. 
8. C., Dec. 4, 1882; 5 Morr. Trans., 350. 








RECENT LEGAL LITERATURE. 

A TREATISE ON THE PRINCIPLES AND PRACTICE 
GOVERNING THE TRIAL OF TITLE TO LAND. 
By Arthur G. Sedgwick and Frederick S. Wait. 
New York, 1882: Baker, Vuorhis & Co. 

The writer of this notice has examined the 
above work with something more than the ordi- 
nary attention which a new law book receives at 
the hands of a reviewer, because, having an im- 
portant ejectment case on hand, he felt that, in 
the language of the enterprising publishers, he 
could not safely go into the trial of it without 
carefully reading this book. This careful reading 
induces him to recommend this work as a valua- 
ble aid to the practitioner. Its comprehensive 
title fully expressive its scope. Not only are the 
common law, real actions and, the action of 
ejectment fully considered, but also the action of 
trespass to try title, writs of entry and other stat- 
utory remedies for the recovery of real property. 
Incidentally to these actions, certain cognate top- 
ics are discussed, resulting claims for mesne 
profits and improvements, color of title, title by 
possession, and adverse possession. 

Those legal writers who can work up a subject 
with some degree of fidelity which the conscien- 
cious attorney brings to bear upon his client’s 
case, are the kind who deserve well of the profes- 
sion. To such men, the main object in view is 
that the product of their labor shall result in a 
saving of labor for the profession in general. All 
else is subsidiary to this purpose. They do not 
seek to inspire the reader with awe at their vast 
attainments. They do not disfigure their works 
with pedantic allusions to long and deservedly 
forgotten old fellows whose chief distinction is 
that their views are at variance with what is gen- 
erally accepted as law. They do not indulge in 
what they know must be distasteful and useless to 
ninety-nine-hundredths of their readers, viz.: 
buncom quotations from the civilians and the like. 
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On the contrary, they direct their efforts to plac- 
ing before the practitioner, in the most convenient 
shape for every day use, the results of months, 
and years it may be, of painstaking toil. When 
a book bears upon its face the impress of concien- 
tious effort of this kind, we are as glad to see it 
as we are an improved electric light, and for much 
the same reason. Dark corners are {llumined, 
and crooked ways are lighted up. There can not 
be too many good law books. Occasionally we 
hear from some grumbler that ‘‘there are too 
many law books written now-a-days. Haven’t 
got time to read them all,”’ etc., etc. Has he got 
time to search for himself all the sources of au- 
thority in the same painstaking manner as the 
legal writer does? Nothing could be more absurd 
than such a statement. The truth is, there are 
not half enough good law books written. The 
truth is, too, that it is seldom that a law book 
comes out under the imprint of a respectable law 
publishing house, which is not worth to the pro- 
fession much more than the price asked for it. 
The real infliction upon the profession to-day is 
the vast number of judicial decisions which are 
published. While courts continue to spawn opin- 
jons at the present rate, the brain reels at the 
thought of endeavoring to keep pace with even 
the best of them. 

But we are wandering from our subject. This 
book is subject to none of the objections which we 
above noted. We believe the authors to be indus- 
trious and painstaking men. [In their search for 
valuable decisions, they have not confined them- 
selves to the official reports. Their examination 
has extended to legal periodicals of established 
reputation. A search of this kind is seldom un- 
productive of valuable results. Many excellent 
judgments and opinions are preserved here which 
are to be found nowhere else. The book is con- 
cisely, and at the same time perspicuously writ- 
ten. Its criticiems are uniformly just. We notice 
frequent allusions to Kimmel v. Benna, 70 Mo. 65, 
holding that the judgment in ejectment is not 
conclusive, although no fiction is retained in the 
action. This case is contrary to excellent author- 
ities eleewhere; for example, Sturdy v. Jacka- 
way, 4 Wall. 174; Blanchard v. Brown,3 Wall. 
245; Miles v. Caldwell, 2 Wall. 35; Stevens v. 
Hughes, 31 Pa. St. 381-385. As an example of 
the style of this book, and for the information of 
Missonri practitioners, we quote as follows: 
“Seo. 519. The Supreme Court of Misseuri, in 
Kimmel v. Benna, 70 Mo. 65, remark further: ‘A 
judgment in ejectment confers no title upon the 
party in whose favor itis given. It is therefore 
manifest, observes Mr. Adams, that the judg- 
ment can never be final, and that it is always in the 
power of the patty failing, whether claimant or 
defendant, to bring a new action. Adams on 
Ejectment. (4th. Am. Ed.), 420. This reason is 
just as applicable since the abolishment ot lease, 
entry and ouster as before.’ The latter remark 
is mere assertion of the wpinion of the court. 
without fact ument to suvvort 








It begs © 


the question and states the conclusion without 
explaining the reason or assigning any cause why 
the rule should be as applicable since as before 
the change. The quotation from Mr. Adams’ ex- 
cellent work is given without reference to what 
precedes and follows the sentence quoted; and it 
must not be forgotten that his treatise was written 
while the fictions were in full force, and before 
the practice of making the issne in the name of 
the real parties in interest had been introduced or 
its effect considered. [tis true that he says, ‘a 
judgment in ejectment confers no title upon the 
party in whose favor itis given,’ and then adds: 
‘it is not evidence in a subsequent action even be- 
tween the same parties,’ because the structure of 
the record ‘renders it impossible to plead a former 
recovery in bar of a second ejectment; for the 
plaintiff in the suit is only a fictitious person, and 
as the demise, terms, etc., may be laid in many 
different ways, it can not be made to appear that 
the second ejectment is brought upon the same 
title as the first.’ * 

The arrangement of the book is excellent. Each 
paragraph has a head line descriptive of its con- 
tents, enabling the reader to run through its pages 
rapidly when searching for a particular topite. 
The book is admirably indexed. ‘The mechanical 
execution is of the highest order. The paper is 
beautifully clear and the book is well bound. We 
predict a good sale for it, aud hope to see its sec- 
ond edition in due time. 


ee 


LEGAL EXTRACTS. 





DAMAGES FOR DEATH. 

The suggestion that the limit imposed by the 
statute in the amount of damages recoverable for 
injuries causing death should be enlarged or ab- 
rogated seems to meet with general approval. 
This limit of $5,000 was fixed when the statute 
creating this cause of action was adopted. The 
subject was new. The common law did not sus- 
tain an action 1n such a case, and the legislative 
declaration was an expression of the general sense 
of the community, both in England and in this 
country, that an action ought to be sustained and 
the wrongdoer required to make good the pecu- 
niary lors of the family. {t was natural that, in 
initiating such a rule, and while the matter could 
be deemed to be, so to speak, in the experimental 
stage, that a very moderate limit should be im- 
posed upon the recovery. The statute has been 
approved universally in our States, and such in- 
juries are #0 frequent and the right of recovery 
so often arises, that by the recent revision of our 
own Code its existence is recognized in the law 
of the administration of estates. The $5.000, which 
might be called a maximum compensation thirty 
or forty years ago, is now far below what is fre- 
quently a fair compensation. [tis said that the 
managers of eorporations, in some cases, count 
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on this as a protection, because if an injured pas- 
senger dies, his family can not recover as much 
as perhaps he would, had he lived. The story is 
told of one case in which the rescuer of a passen- 
ger who looked to receive the thanks of the com- 
pany. was told that they did not thank him for 
saving the man’s life, for ‘if he had died his fam- 
ily could not possibly recover more than $5,000, 
while, as it is, there is no knowing how much he 
may recover.”’ Verdicts of $16,000 and even 
$20,000 have recently been sustained for injuries 
without death, and in England one twice as large; 
and for injuries which prove fatal such a limit as 
$5,000 is preposterous. 

The power and duty of the court to set aside a 
verdict which is excessive, is so well established 
and so readily exercised in cases calling for it, 
that a limit at Jeast to the liability of carriers’ 
neglect in their duty toward their own passengers 
seems unnecessary; but if such a limit is to be 
maintained, there seems to be no reason why it 
should not be enlarged to be more in accordance 
with the existing state of things.—N. Y. Daily 
Register. 





JUSTICE EAST AND WEST. 


‘ft hate to live ina new country,” said Jones, 
‘-where there is no law." **Yer betyer,”* chimed 
in Thompégon. ‘Law is the only thing that keeps 
us out of everlasting chaos.” “Yes, indeed,” 
said a legal gentleman present. ‘It is the bul- 
wark of the poor man’s liberty. the shield which 
the strong arm of justice throws over the weak, 
the solace and the balsam of the unfortunate and 
wronged, the—”’ 

‘Oh, stop’ er,’’ remarked the man with one eye. 
“I won’t have it that way. Law is a boss inven- 
tion for rascals of all grades. Give me a country 
where there is no law, and I can take care of my- 
self every time. Now, for instance, when I lived 
iu Ohio I got a dose of law that | will never for- 
get. [was in partnership with a man raamed But- 
ler, and one morning we found our cashier miss- 
ing with $3,000. He had dragged the safe and 
put out. Well, I started after him and caught him 
in Chicago, where he was splurging around on the 
money. I got him arrested, and there was an ex- 
amination. Well, all the facts were brought out, 
and the defense moved that the case be dismissed, 
as the prosecution did not make out a case in the 
name of the firm, and tha; if there was a firm the 
copartnership had not been shown by any evi- 
dence before the court. To my astonishment the 
court said the plea was O. K., and dismissed the 
case. Before I could realize what was up the 
thief had walked off. Well, I followed him to 
S. Louis, and there I tackled him again. I sent 
for my partner, and we made a complete case, go- 
ing for him in the name of the Commonwealth 
and Smith, Butler & Co. Well, the lawyer for 
the defense claimed that the money, being taken 
from a private drawer in the safe, was my money 
exclusively, and that my partner had nothing to 





do with it; that the case should be prosecuted by 
me individually, and not by the firm. The old 
bloke who sat on the bench wiped his spectacles, 
grunted around awhile, and dismissed the case. 
Away goes the managain. Ther I got another 
hitch on him, and tried to convict him of theft, 
but the court held that he should be charged with 
embezzlement. Some years after that T tackled 
him again, and they let bim go. Statutes of lim- 
itation, you see. Well, I concluded to give it up, 
and I did. 

“But just about four years afterward I was 
down in Colorado, and a man poin<ed to another 
and seid, *‘That fellow has just made a hundred 
thousand in a mining swindle.’ I looked, and it 
was my old cashier. I followed him to the hotel, 
and nailed him in his room with the money. 
‘Now,’ I says, ‘Billy, do you recognize your old 
boss?’ and of course he did. Says I, ‘Bill, I want 
that three thousand you stole from me, with the 
interest and all legal and traveling expenses.’ 
‘Ah! you do,’ says he. ‘‘Did’nt the courts decide 
that—’ 

‘«*Curse the courts,’ says I, putting a six-shouter 
a foot long under his nose. ‘This is the sort of 
legal document that [’'m travelin’on now. This 
is the complaint, warrant, indictment, judge, ju- 
ry, verdict and sentence all combined, and the 
firm of Colt & Co., New Haven, are my attorneys 
in this case. When they speak they talk straight 
to the point of your mug, you bloody larceny 
thief. This jury of six, of which I am foreman, is 
liable to be discharged at any moment. No tech- 
nicality or statute of limitations here, and a stay 
of proceedings won't last over four seconds; I 
want $10,000 to square by bill, or ll blow your 
blasted brains out.’ Well, he passed over the 
money right away, and said he hoped there’d be 
no hard feelings. Now, there’s some Colorado 
law for you, and it’s the kind for me? Eh, boys?”’ 
And the erowd with one accord, concurred in the 
cheapness and efficacy of the plan by which a 
man can carry his court on his hip, instead of ap- 
pealing to the blind goddess in Chicago and St. 
Louis.— Burlington Hawkeye. 


. 








NOTES. 


At Riversdale, Cape Colony, Mr. Justice 
Smith and the barristers on circuit have been 
placed in quarantine six miles from the town, be- 
cause the driver of the judge’s wagon exhibited 
signs of smallpox.—Law Journal. 





——The foilowing was found in a young lady’s 
album: 
‘Speech is silver, silence gold, 
This is a proverb true and old, 
Lawyers are paupers as a class, 
Since they talk too much, they’ve only brass.” 
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